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FORM C 

Company Disclosures 
 

Purpose of This Form 

A Company that wants to raise money using Regulation Crowdfunding must give certain information to 

prospective Investors, so Investors will have a basis for making an informed decision. The Securities and 

Exchange Commission, or SEC, has issued regulations at 17 CFR §227.201 listing the information 

companies must provide. This form – Form C – is the form used to provide that information. 

Each heading below corresponds to a section of the SEC’s regulations. In some cases, we’ve provided 

instructions for the Company completing this form.  

§227.201(a) – Basic Information About the Company 

Name of Company Value Add Growth REIT III LLC 

State of Organization (not necessarily where the 

Company operates, but the State in which the 

Company was formed) 

Delaware 

Date Company Was Formed (from the Company’s 

Certificate of Formation) 

March 16, 2022 

Kind of Entity  Limited Liability Company  

Street Address 750 B Street 

Suite 1930 

San Diego, CA 92101 

Website Address www.DiversyFund.com 

  

 Most Recent Fiscal Year Previous Fiscal Year 

Total Assets N/A N/A 

Cash & Equivalents N/A N/A 

Account Receivable N/A N/A 

Short-Term Debt N/A N/A 

Long-Term Debt N/A N/A 

Revenues/Sales N/A N/A 

Cost of Goods Sold N/A N/A 

Taxes Paid N/A N/A 
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Net Income N/A N/A 

 

Will the Company use a special purpose vehicle (SPV) in this offering? 

 YES _____________ 

 NO ____X_________ 

 

§227.201(b) – Management Team 

Names, Ages, Etc.  

Name   Position   Age   
Term of 
Office   

Approximate Hours 
Per Week If Not Full 

Time 

Craig Cecilio   Chief Executive Officer   48   Indefinite   20 Hours 

Alan Lewis   Chief Financial Officer   45   Indefinite   20 Hours 

 

*Mr. Cecilio and Mr. Lewis are officers of DiversyFund, Inc., the Sponsor. The Sponsor is the sole 

member, and the manager, of DF Manager, LLC, which is the Manager of the Company. The Company 

does not have any employees, directors or officers of its own. 

Business Experience 

Craig Cecilio 

Mr. Cecilio is the Chief Executive Officer and Co-Founder of the Sponsor, DiversyFund, Inc.  Mr. Cecilio has 

worked in the real estate industry for nearly 20 years.  Over the course of his career, Mr. Cecilio has 

participated in the development of over 1,000 single family residences in California as either a joint 

venture equity partner, lender, or sponsor.  Previously, Mr. Cecilio owned a real estate lending business, 

Coastal California Funding Group, Inc., which underwrote and financed residential renovations and 

ground-up construction in California coastal markets such as San Diego, Orange County, Los Angeles and 

San Francisco, and a loan servicing business. 

Additionally, Mr. Cecilio founded a real estate debt fund in 2013, which manages a portfolio of real estate-

backed bridge loans used primarily to “pre-fund” many of the Manager’s real estate projects. Since 1997, 

Mr. Cecilio has financed nearly $500 million of real estate assets, having raised over $100 million in debt 

or equity for real estate transactions in the last three years, and has developed and managed over $50 

million of residential property (renovations and ground-up).  Mr. Cecilio is a graduate of the University of 

Colorado at Boulder.  
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Alan R. Lewis 

Mr. Lewis is the Chief Investment Officer and Co-Founder of the Sponsor, DiversyFund, Inc.   Prior to the 

launch of the Manager, he was the head of the real estate private equity division of a real estate 

investment and development firm based out of Salt Lake City, Utah, where he oversaw capital raising, deal 

structuring and development work for multi-family projects and master-planned residential communities.  

Previously, Mr. Lewis worked for nearly ten years on Wall Street as both an investment banker and a 

corporate lawyer, most recently working as a Managing Director of the Investment Banking Division of 

Brill Securities where Mr. Lewis provided financial advisory and capital raising services for high-growth 

companies along with real estate and oil and gas projects. 

Prior to joining Brill Securities in 2010, Mr. Lewis practiced as a corporate attorney at Davis Polk & 

Wardwell, a Tier 1 ranked Wall Street law firm (Chambers USA).  His practice included IPO’s, mergers and 

acquisitions, and commercial real estate, including the acquisition and refinancing of several Fifth Avenue 

commercial buildings, acquisitions and portfolio restructurings for a $6 billion real estate private equity 

fund.  Over his career, Mr. Lewis has worked on transactions totaling, in aggregate, over $41 billion.  Mr. 

Lewis received a BA from Brigham Young University and a JD from Columbia Law School, where he was a 

Senior Editor on the Columbia Law Review.  Mr. Lewis is admitted to practice law in New York and 

previously held Series 7, 66 and 79 FINRA licenses.  

 
§227.201(c) – Each Person Who Owns 20% or More of the Voting Power 

 

Name Craig Cecilio 

Name Alan Lewis 

 

* Mr. Cecilio and Mr. Lewis each own more than 20% of the voting power of DiversyFund, Inc., the 

Sponsor. The Sponsor is the sole member, and the manager, of DF Manager, LLC, which is the Manager of 

the Company.   

§227.201(d) – The Company’s Business and Business Plan  

Overview 

The Company was formed to invest in real estate projects in the United States. The Company will focus 

primarily on multifamily value-add properties but will also look for opportunities across other commercial 

real estate sectors, including industrial projects, data centers, self-storage, and medical office projects. 

The Company might seek to identify existing projects that have become distressed because of the COVID-

19 pandemic, but distressed projects will not be its principal focus. 

 

Investments Through Other Entities 

Sometimes the Company will own real estate directly. Most of the time, however, the investments made 

by the Company will be through other entities ("Project Entities"). For example, if the Company invests in 
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a multi-family property, the property will likely be owned by a different entity, such as a limited 

partnership or a limited liability company. Typically, Project Entities will be controlled by the Sponsor or 

another entity controlled by the Sponsor. However, if the Company does not control the Project Entity 

itself then it will retain control rights, meaning the Company's consent will be required to certain major 

actions taken by the Project Entity, such as the sale or refinancing of its real estate and the replacement 

of its manager or general partner. 

 

LLC Agreement 

The Company is governed by a Limited Liability Company Agreement dated March 16, 2022, which we 

refer to as the "LLC Agreement." A copy of the LLC Agreement is attached as Exhibit C. 

 

Management 

The Company is managed by the Manager. The LLC Agreement generally gives the Manager exclusive 

control over all aspects of the Company's business. Other members of the Company, including Investors 

who purchase Class A Investor Shares in the Offering, generally have no right to participate in the 

management of the Company. 

 

There is only one exception to this rule:  the owners of the Class A Investor Shares may, in some situations, 

remove the Manager for cause.  

 

Investment Strategy 

The Company is seeking to invest in a diversified portfolio of predominantly multifamily value add real 

estate assets throughout the United States.  

 

Specifically, we intend to invest primarily in multifamily value-add projects in markets that exhibit a trend 

of strong population and job growth and other favorable local market conditions.  The value-add 

investment strategy entails (i) buying a project that in most instances is already stabilized and creating 

cash flow, (ii) implementing a capital expenditure program where we renovate both the interior units and 

the exterior of the property over a 18 to 36 month period, and (iii) improving the overall management of 

the property to decrease operating expenses and increase occupancy.  We expect these renovations will 

allow us to charge tenants a higher rent and therefore "add value" to the asset by increasing cash flow 

and the property's overall market value based on the higher net operating income. 

 

The Company might also build or invest in new multifamily projects where it believes it can expect a 

significant profit. 

 

The Company might also lend money to real estate projects to generate current yield. 

 

COVID-19 and the Multi-Family Market 

Historically, the multi-family market has been driven by favorable supply/demand fundamentals, 

including (i) a limited number of new units coming onto the market; (ii) the demographic often referred 
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to as "echo boomers," (iii) an increase in the number of immigrants; and (iv) tighter lending guidelines 

leading to lower rates of home ownership. 

 

However, the onset of the global COVID-19 pandemic caused by the coronavirus has interrupted many of 

these positive fundamentals. Many of these interruptions are likely to negatively impact the multi-family 

market, as least in the near-term. Yet we remain optimistic about the medium-to-long term outlook of 

the multi-family market and believe the current market presents many exciting investment opportunities.   
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First, we believe that the number of new units coming onto the market will remain limited. According to 

the National Association of Home Builder's ("NAHB") Multifamily Production Index ("MPI"), production of 

new multifamily units has decreased significantly since the onset of COVID-19. Builders are reporting the 

worst building conditions for multifamily units since the fourth quarter of 2009 and NAHB's Multifamily 

Market Vacancy Index (the "MVI") is showing a significant increase in the number of vacant apartments 

in multifamily properties. Collectively, we believe these indicators are unlikely to improve as states 

continue to grapple with containing COVID-19, meaning that production of new multifamily units will 

remain stagnant. 

 

Second, we believe the strong negative impacts of COVID-19 on labor markets will result in increased 

residential mortgage foreclosures and a larger pool of persons interested in multi-family housing. 

According to Federal Reserve Chairman Jerome Powell, among those persons working in February of 2020, 

almost 40% percent of those households making less than $40,000 a year lost a job in March of 2020. 

Many of these jobs were likely in lower-wage industries such as retail and leisure/hospitality which 

reported industry unemployment rates of 17.1% and 39.3% in April of 2020, respectively. 

At the same time, the rise in COVID-19 cases across the country has increased the risk that the existing 

mortgage forbearance rate (estimated to be 8.6% of all active mortgages as of the final week of June 2020) 

will increasingly transition to mortgage foreclosures by the end of 2020. Some initial estimates project 

that the foreclosure rate could approach 20-30% of all active mortgages, indicating that the potential pool 

of people seeking multifamily housing is likely to increase, at least in the short-to-medium term. 

 

Third, this projected increase in mortgage foreclosures is leading to tighter credit markets and increased 

standards for banks to originate new loans. According to the Mortgage Bankers Association's Mortgage 

Credit Availability Index, the availability of mortgage credit has decreased significantly each month since 

the initial wave of COVID-19 cases in March 2020, and availability of mortgage credit in May 2020 was at 

is lowest levels since early 2014. This is due in part to major banks increasing their mortgage borrower 

standards by requiring larger down payments and higher credit scores to receive new mortgage loans. All 

of these factors would reduce the pool of persons interested and available to purchase a single-family 

home, and in turn, increase the demand for multi-family housing. 

 

Finally, we believe that economic fallout from the COVID-19 crisis will ultimately result in more 

immigration from other countries, which will also increase demand for multi-family housing. While the 

rapid spread of COVID-19 has led many governments, including the U.S. government, to impose travel 

restrictions and decrease immigration from certain countries with higher prevalence of COVID-19 

infections, we believe that COVID-19's impact on certain industries will only serve to highlight the need 

for more immigration. For example, as the agricultural industry has experienced shortages due to localized 

outbreaks associated with the pandemic, many farms have been unable to fill labor shortages due to a 

dramatic decrease in immigration. Likewise, immigrant labor is strong in many essential businesses and 

services, all of which may highlight the important role immigrants play in our country and in our economy. 
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The Commercial Real Estate Market 

The commercial real estate market is currently experienced market challenges in many locations 

throughout the United States. While retail, hospitality and office assets are experiencing significant 

vacancies, we expect the multifamily market will not see as steep of declines and in many markets will 

remain relatively stable given the overall housing shortage. 

 

The Distressed Real Estate Market 

Currently, we are beginning to see signs of distressed assets in the market, which allow for the potential 

to purchase assets at a significant discount. We plan to monitor certain markets for opportunities to invest 

in distressed assets assuming we are able to negotiate a purchase price that represents a significant 

discount to where we think true market value is. 

 

Due Diligence  

When the Company identifies a location or a potential property, it will typically sign a contract and place 

an escrow deposit to be held with the designated escrow agent. The Company will then conduct extensive 

due diligence, including physical site inspections, environmental studies, a review of applicable zoning and 

land use restrictions, title reports, a review of all leases (if any), a review of the revenues and expenses 

from the property, and a study of the local market and local conditions.  

 

Based on its due diligence, the Company will determine whether to move forward with the property. 

 

Evaluating Alternatives 

During the initial 12-36 months of owning and managing the property, the Company will analyze market 

conditions and decide whether the property should be maintained, refinanced, restructured (i.e., 

condominium conversion), or sold. 

 

Real Estate Investment Life Cycle 

The life cycle of a real estate project varies on an individual property basis, but generally all projects 

experience periods of development, stabilization, and decline. A major component of successful real 

estate investing is timing the cycle - in effect, buying low, selling high. The Company will pay close 

attention to the ongoing market cycles in an effort to maximize returns to investors, but given current 

market conditions, we believe we will be well-positioned to capitalize on the natural ebbs and flows of 

the real estate investment life cycle. This is because many of our properties will be bought low during the 

height of the COVID-19 crisis and sold high when markets return to historical norms in the years after the 

COVID-19 crisis has subsided. 

 

Use Of Leverage 

We expect to use leverage on most of the real estate properties we invest in, meaning we will use debt 

to finance a portion of the purchase price.  In general, for multifamily value-add projects we will target a 

loan-to-cost ratio of 65% -- 75%, although that ratio could be higher or lower for specific properties. In 
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certain cases, depending on the property and its underwriting, we might also use mezzanine debt or 

preferred equity.  

 

Competitive Landscape 

The U.S. real estate market as a whole has historically experienced heavy demand and limited supply, with 

many developers, investors, and other parties competing for property. However, the current pandemic 

has negatively impacted virtually every sector of the U.S. and global economy, including real estate. Wages 

for many households are down (some significantly), unemployment is approaching record levels, and 

banks and other lenders are preparing for an expected deluge of foreclosures. 

 

As a result, we believe that there will be a surge in existing multi-family housing projects available for 

purchase for the foreseeable future. At the same time, absent massive intervention into credit markets 

by the Federal Reserve, the expected tightening of credit markets may decrease the amount of capital to 

finance such purchases.  

 

Accordingly, we believe the real estate market will favor large institutional investors and others with 

significant cash on hand or access to alternative financing methods. We may be at a disadvantage to our 

competition who may have greater capital resources than we do, including cash-on-hand. However, we 

believe that these larger competitors will focus on more expensive and larger properties, as the economic 

downturn associated with COVID-19 has also had some impact on medium- and upper-income 

communities. Thus, the Company will instead look for smaller to mid-sized properties, a market that 

typically involves individual and smaller institutional buyers rather than large institutions. The relative 

inefficiency in this segment and the likely surge in available properties due to COVID-19 and its related 

economic impacts may create excellent investment opportunities. 

 

Allocation Of Projects Between The Company And Other Entities 

The Sponsor controls other entities focused on real estate assets in the United States, primarily multi-

family properties. The scope of the Company may differ in some instances but there could nevertheless 

be instances where the same project fits the investment strategy of both the Company and another entity. 

In that case we will evaluate the project seeking to balance both portfolios. 

We will try to keep the portfolios balanced in several ways: 

 

● Geographic Balance. We will try to keep the portfolios balanced geographically. If a new project 

is located in North Carolina and another entity already owns three projects in North Carolina, the 

new project might make more sense in the Company. 

● Risk Balance. Each project carries a risk/reward profile. If a new project is weighted toward a 

higher risk/reward profile and the Company's portfolio is already weighted in that direction, the 

new project might make more sense in another entity.  

● Balance in Property Rating. Multifamily projects are rated A, B, and C, in declining quality. We will 

try to achieve an average rating of B in both portfolios. 
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We might try to achieve balance in other ways as well. 

 

If, in the end, a new project makes equal sense in either the Company or another entity controlled by the 

Sponsor, it is also possible that multiple portfolios will invest. 

 

Term Of The Company 

We will begin deploying the capital we raise in this Offering as soon as we identify appropriate projects. 

We intend to operate the Company for approximately five years from the date this Offering commences 

with the option of up to two additional one-year extensions at the discretion of the Manager.  

 

To wind down the Company, the Manager will seek to generate liquidity for Investors and realize any gains 

in the value of our investments by selling or refinancing our properties and returning capital to Investors 

on an orderly basis. Sales and refinancing will be subject to prevailing market conditions and there is no 

guarantee that we will be successful in executing any such liquidity transactions on terms favorable to the 

Company and Investors, or that we will be able to do so within the time frame we have anticipated.  

 

§227.201(e) – Number of Employees  

The Sponsor currently has a total of 18 employees.  The Company and Manager do not have any 

employees. 

§227.201(f) – Risks of Investing  

Required Statement: 

A crowdfunding investment involves risk. You should not invest any funds in this offering unless you can 

afford to lose your entire investment.  

In making an investment decision, Investors must rely on their own examination of the issuer and the 

terms of the offering, including the merits and risks involved. These securities have not been 

recommended or approved by any federal or state securities commission or regulatory authority. 

Furthermore, these authorities have not passed upon the accuracy or adequacy of this document.  

The U.S. Securities and Exchange Commission does not pass upon the merits of any securities offered or 

the terms of the offering, nor does it pass upon the accuracy or completeness of any offering document 

or literature.  

These securities are offered under an exemption from registration; however, the U.S. Securities and 

Exchange Commission has not made an independent determination that these securities are exempt from 

registration. 

Additional statement: 

There are numerous risks to consider when making an investment such as this one and financial 

projections are just that - projections. Returns are not guaranteed. Conditions that may affect your 

investment include unforeseen construction costs, changes in market conditions, and potential disasters 
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that are not covered by insurance. Review the attached Exhibit A for a more expansive list of potential 

risks associated with an investment in this Company. 

§227.201(g) – Target Offering Amount and Offering Deadline 

The minimum amount the Company is trying to raise in this offering – our “target amount” – is $10,000. 

If we have not raised at least the target amount by June 15, 2022 – our “offering deadline” – then we will 

terminate the offering and return all the money to investors. Investments made by our principals and 

affiliates will count toward reaching the target amount. 

If we do raise the target amount by the offering deadline then we will take the money raised and begin to 

use it. We will also continue trying to raise money up to our $5,000,000 maximum. 

If we reach our target amount before the offering deadline we might close the offering early, but only if 

we provide at least five days’ notice of the new offering deadline. 

PicMii will notify investors when and if the target amount has been raised. 
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§227.201(h) – Commitments that Exceed the Target Offering Amount 

 

Will the Company accept commitments that 

exceed the Target Offering Amount? 

___X____ Yes 

________ No 

What is the maximum you will accept in this 

Offering (it may not exceed $5,000,000)? 

 

$5,000,000 

If Yes, how will the Company deal with the 

oversubscriptions? 

  ________ We will reduce the subscription of every 

Investor (including those whose 

commitments made up the Target 

Offering Amount) on a pro-rata basis, so 

that every Investor who subscribes will 

be able to participate. 

  ____X___ We will accept subscriptions on a first-

come, first-served basis. 

  ________ Other (explain): 

 

§227.201(i) – How the Company Intends to Use the Money Raised in the Offering 

The following reflects our current plans to use the capital raised in the offering: 

  
% of Capital if 

Target Offering 
Amount Raised 

Amount if 
Target Offering 
Amount Raised 

% of Capital if 
Maximum 

Offering Amount 
Raised 

Amount if 
Maximum Offering 

Amount Raised 

Intermediary Fee 1.5% $150 1.5% $75,000 

Offering Costs 88.0% $8,800 0.6% $30,000 

Offering & Organization 
Reimbursement Fee* 

8.5% $850 8.5% $425,000 

Asset Management Fee - 
Year 1 

2.0% $200 2.0% $100,000 

Invest in Real Estate Projects 0.0% $0 87.4% $4,370,000 

Total 100% $10,000 100% $5,000,000 

 
We reserve the right to change the above use of proceeds if management believes it is in the best interest 
of the Company.  
*With respect to proceeds from this Offering, the Company will reduce the maximum Offering and 
Organization Reimbursement by the amount of Intermediary Fee paid in this Offering. 
 

§227.201(j) – The Investment Process 

To Invest 

● Review this Form C; 

● If you decide to invest, press the Invest Now button  

● Follow the instructions 
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The minimum amount you can invest in the offering is $500. Investments above the minimum may be 

made in increments of $10. 

As part of the investment process, you will be asked to sign our Investment Agreement, which is attached 

as Exhibit B. 

To Cancel Your Investment 

You can cancel all or any portion of your investment commitment until 11:59 pm EST on June 13, 2022 

(48 hours before the offering deadline).  

To cancel your investment, send an email to by that time and date. Include your name and the name of 

the Company. 

If you do not cancel your investment commitment by that time and date, your money will be released to 

the Company upon closing of the offering and you will receive securities in exchange for your investment. 

For more information about the investment and cancellation process, see the Educational Materials on 

the Platform. 

§227.201(k) – Material Changes 

Required Statement 

If an investor does not reconfirm his or her investment commitment after a material change is made to 

the offering, the investor's investment commitment will be cancelled, and the committed funds will be 

returned. 

Explanation for Investors 

A “material change” means a change that an average, careful investor would want to know about before 

making an investment decision. A material change could be good or bad. If a material change occurs after 

you make an investment commitment but before the Offering closes, then the Company will notify you 

and ask whether you want to invest anyway. If you do not affirmatively choose to invest, then your 

commitment will be cancelled, your funds will be returned to you, and you will not receive any securities. 

 

  



 

Page | 14 

 
4880-7275-3442, v. 1 

§227.201(l) – Price of the Securities  

The Company is offering “securities” in the form of limited liability company interests, which we refer to 

as “Class A Investor Shares.” The price is $10.00 for each Class A Share. 

The price of the Class A Investor Shares is arbitrary. They could have been priced at any amount and the 

economic results would be the same to Investors and to the Company. 

§227.201(m) – Terms of the Securities 

Description Of Securities 

We are offering to the public up to $5,000,000 of our Class A Investor Shares, which represent limited 

liability company interests in the Company. All of the rights and obligations associated with the Class A 

Investor Shares are set forth in: 

● The LLC Agreement, which is attached as Exhibit C; and 

● The Authorizing Resolution, which is attached as Exhibit D. 

Price Of Class A Investor Shares 

Initially, we will offer the Class A Investor Shares at $10 per Class A Investor Share. During the term of this 

Offering, we may increase or decrease the price per Class A Investor Share to reflect changes in the value 

of our assets and the amount of our liabilities, which will be determined by the Manager in its sole and 

absolute discretion.  

To determine the price of the Class A Investor Shares, the Manager would: 

● Determine the fair market value of the Company’s assets, using appraisals and/or such other 

methods as the Manager may determine, including its own judgment; 

● Determine the amount of the Company’s liabilities; and 

● Determine the amount that a purchaser of Class A Investor Shares would receive if all of the assets 

of the Company were sold for their fair market values, less hypothetical sales commissions and 

transaction costs, all the liabilities of the Company were satisfied, and the net proceeds were 

distributed in accordance with the LLC Agreement. 

Voting Rights 

Owners of the Class A Investor Shares – that is, Investors – will have no right to vote or otherwise 

participate in the management of the Company. Instead, the Company is managed by the Manager 

exclusively. However, under certain circumstances Investors have the right to remove the Manager for 

“cause.”  

Distributions 

We intend to make distributions periodically, as conditions permit. The order of distributions will be 

governed by the Company’s LLC Agreement and by the Authorizing Resolution.  

We divide distributions into two categories: 
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● Distributions of ordinary operating cash flow (for example, net income from the rental of a 

property, after expenses); and 

● Distributions of the net proceeds from “capital transactions” like sales or refinancing of properties 

(“net proceeds” means the gross proceeds of the capital transaction, reduced by the expenses of 

the transaction, including repayment of debt). 

Distributions of ordinary operating cash flow will be in the following order of priority: 

● STEP ONE:  First, Investors will receive all the operating cash flow until they have received a 7% 

cumulative, non-compounded annual return on their invested capital. We refer to this as the 

“Preferred Return” of Investors.  

● STEP TWO:  Second, any remaining operating cash flow will be distributed to the owner of the 

Common Shares (the Sponsor) in an amount that bears the same proportion to the total Preferred 

Return paid to date as 35 bears to 65, i.e., approximately 53.85%. We refer to this as the “Catchup 

Return.”  

● STEP THREE:  Third, any remaining operating cash flow will be distributed 65% to the Investors on 

a pro rata basis, and 35% to the owner of the Common Shares. 

Distributions of the net proceeds from capital transactions will be made in the following order or priority: 

● STEP ONE:  First, Investors will receive all the net proceeds until they have received their entire 

Preferred Return. 

● STEP TWO:  Second, any remaining net proceeds will be distributed to the owners of the Common 

Shares in an amount equal to the Catchup Return. 

● STEP THREE:  Third, Investors will receive any remaining net proceeds to return an allocable 

portion of the capital they invested*. 

● STEP FOUR:  Fourth, any remaining net proceeds will be distributed 65% to the Investors and 35% 

until Investors have received an “internal rate of return” of 12%**. 

● STEP FIVE:  Fifth, any remaining net proceeds will be distributed 50% to the Investors on a pro 

rata basis and 50% to the owner of the Common Shares. 

We expect to make distributions of ordinary operating cash flow on at least an annual basis, i.e., once per 

year. Distributions of the net proceeds from capital transactions will be made, if at all, upon the 

occurrence of a capital transaction. 

*When we say that all distributions of the net proceeds from capital transactions will first be distributed 

to Investors until they have received an “allocable portion” of the capital they invested, we mean that 

when the Company enters into a capital transaction like a sale or refinancing, and decides to distribute 

some or all of the proceeds (as opposed to reinvesting the proceeds in other properties), the Manager 

will allocate all of the capital contributed by Investors (less any previous distributions of capital) among 

all of the properties owned by the Company, based on an estimate of the fair market value of each 

property (less debt encumbering each property). This will allow the Manager to determine how much 

capital is allocable to the property involved in the capital transaction. 

**“Internal rate of return” is a financial concept that measures the overall return from an investment, 

taking into account all the money you put in as well as all the money you took out, as well as the timing 
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of each contribution and distribution. Solely by way of example, you would have an internal rate of return 

if you contributed $100 to an investment and: 

● Liquidated the investment in one year for $116; or 

● Received no distributions for five years, and at the end of the fifth year liquidated the investment 

for $210.03; or 

● Received a payment of $16 at the end of year, and received your $100 back at the end of the fifth 

year.  

We calculate the internal rate of return using the XIRR function in Microsoft Excel, the spreadsheet 

program. 

NOTE CONCERNING CALCULATION OF RETURNS:  In general, we will calculate the returns of Investors 

beginning on the last day of the quarter in which an Investor purchases his, her, or its Class A Investor 

Shares, based on the calendar year. 

Clawback 

If, upon the liquidation of the Company, the owners of the Class A Investor Shares other than the Manager, 

the Sponsor, and their affiliates (including Mr. Cecilio and Mr. Lewis) have not received distributions 

sufficient to return their capital contributions plus a 7% cumulative, non-compounded annual return, the 

Manager, the Sponsor, and their affiliates will be required to return any distributions (not fees) they have 

received from the Company, over and above their actual contributed capital, in an amount such that the 

Company can distribute the shortfall to the owners of the Class A Investor Shares, other than the Manager, 

the Sponsor, and their its affiliates. 

How We Decide How Much To Distribute 

To decide how much to distribute, we start with our revenues, which may include proceeds from the sale 

or refinancing properties and rental income, and then subtract our actual expenses, which may include 

items such as management fees (including fees to the Sponsor or Manager), bank fees, appraisal costs, 

insurance, commissions, marketing costs, taxes, legal and accounting fees, travel expenses, and fees paid 

to third parties. Finally, depending on the circumstances at the time, we decide how much should be held 

in reserve against future contingencies. The amount we distribute is therefore our revenue, minus our 

expenses, minus the reserve amount.  

Withholding 

In some situations, we might be required by law to withhold taxes and/or other amounts from 

distributions made to Investors. The amount we withhold will still be treated as part of the distribution. 

For example, if we distribute $100 to you and are required to withhold $10 in taxes, for our purposes you 

will be treated as having received a distribution of $100 even though only $90 was deposited in your bank 

account.  

No Guaranty 

We can only distribute as much money as we have. There is no guaranty that we will have enough money, 

after paying expenses, to distribute anything to Investors. 
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Transfers 

Investors may freely transfer their Class A Investor Shares, but only after providing the Manager with 

written assurance that (i) the transfer is not required to be registered under the Securities Act of 1933, (ii) 

the transferor or the transferee will reimburse the Company for expenses incurred in connection with the 

transfer, and (iii) the transfer will not compromise the Company’s election to be taxed as a REIT for 

purposes of Federal income taxation. 

Mandatory Redemptions 

The Manager may require an Investor to sell his, her, or its Class A Investor Shares back to the Company: 

● If the Investor is an entity governed by the Employee Retirement Income Security Act of 1974, 

Code section 4975, or any similar Federal, State, or local law, and the Manager determines that 

all or any portion of the assets of the Company would, in the absence of the redemption, more 

likely than not be treated as “plan assets” or otherwise become subject to such laws. 

● If the Manager determines that the redemption would be beneficial in allowing the Company to 

retain its status as a REIT.  

● If the Manager determines that (i) such Investor made a material misrepresentation to the 

Company; (ii) legal or regulatory proceedings are commenced or threatened against the Company 

or any of its members arising from or relating to the Investor’s interest in the Company; (iii) the 

Manager believes that such Investor’s ownership has caused or will cause the Company to violate 

any law or regulation; (iv) such Investor has violated any of his, her, or its obligations to the 

Company or to the other Members; or (ii) such Investor is engaged in, or has engaged in conduct 

(including but not limited to criminal conduct) that (A) brings the Company, or threatens to bring 

the Company, into disrepute, or (B) is adverse and fundamentally unfair to the interests of the 

Company or the other Members. 

If an Investor’s Class A Investor Shares are purchased pursuant to such a request, the price will be equal 

to: 

● If the purchase occurs before one year from the date this Offering is qualified, or within six months 

after the Investor purchased his, her, or its Class A Investor Shares from the Company, the amount 

the Investor paid for the Class A Investor Shares; and 

● Otherwise, 90% of the amount the selling Investor would have received had all assets of the 

Company been sold for their net asset value and the proceeds, less all liabilities and expenses, 

been distributed in liquidation of the Company.  

The purchase price will be paid by wire transfer or other immediately-available funds. 

No Right Of Redemption 

Investors do not have the right to cause the Company to re-purchase (redeem) their Class A Investor 

Shares.  

Rights Of Common Shares 
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Immediately following the Offering the Company will have two classes of securities outstanding:  Class A 

Investor Shares and Common Shares. Investors will own all the Class A Investor Shares while the Sponsor 

will own all the Common Shares. The principal rights associated with the Common Shares are as follows: 

● Distributions:  As the holder of the Common Shares, the Sponsor will be entitled to the 

distributions described above. 

● Voting Rights:  The Common Shares will have no voting rights per se. However, the Manager, in 

its capacity as the manager of the Company, will control the Company. 

● Obligation to Contribute Capital:  Holders of the Common Shares will have no obligation to 

contribute capital to the Company. 

● Redemptions:  Holders of the Common Shares will have no right to have Common Shares 

redeemed. 

Obligation to Contribute Capital 

Once you pay for your Class A Investor Shares, you will have no obligation to contribute more money to 

the Company, and you will not be personally obligated for any debts of the Company. However, under 

some circumstances you could be required by law to return some or all of a distribution you receive from 

the Company. 

Right to Transfer 

The LLC Agreement generally allows you to transfer Class A Shares to anyone you like, whenever you like. 

However, there are several practical obstacles to selling your Class A Shares: 

● The Manager has the right to impose conditions to ensure the sale of your Class A Shares is legal 

and will not damage the Company.  

● There will be no ready market for Class A Shares, as there would be for a publicly-traded stock.  

● By law, for a period of one year, you won’t be allowed to transfer the Class A Shares except (i) to 

the Company itself, (ii) to an “accredited” Investor, (iii) to a family or trust, or (iii) in a public 

offering of the Company’s shares. 

Modification of Terms of Class A Investor Shares 

The terms of the Class A Investor Shares may be modified or amended only with the consent of the 

Manager and investors owning a majority of the Class A Investor Shares. 

Dilution of Rights 

Under the LLC Agreement, the Manager has the right to create additional classes of securities, including 

classes of securities with rights that are superior to those of the Class A Investor Shares. For example, the 

Manager could create a class of securities that has the right to vote and/or the right to receive 

distributions before the Class A Investor Shares. 

The Individuals Who Control the Company 

Mr. Cecilio and Mr. Lewis together control the Company through their ownership in the Sponsor, which is 

the manager of the Manager. 
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How the Manager’s Exercise of Rights Could Affect You 

The Manager has full control over the Company and the actions of the Manager could affect you in a 

number of different ways, including these: 

● The Manager decides whether and when to sell projects, which affects when (if ever) you will get 

your money back. If the Manager sells a project “too soon,” you could miss out on the opportunity 

for greater appreciation. If the Manager sells a project “too late,” you could miss out on a 

favorable market. 

● The Manager decides when to make distributions, and how much. You might want the Manager 

to distribute more money, but the Manager might decide to keep the money in reserve or invest 

it into the project. 

● The Manager could decide to hire himself or his relatives to perform services for the Company 

and establish rates of compensation higher than fair market value. 

● The Manager could decide to refinance the project. A refinancing could raise money to distribute, 

but it could also add risk to the project. 

● The Manager decides on renting the project, including the terms of any lease. 

● The Manager decides how much of its own time to invest in the project. 

● The Manager could decide to raise more money from other investors and could decide to give 

those Investors a better deal. 

How the Securities are Being Valued 

The price of the Class A investor Shares was determined by the Manager arbitrarily. 

The Manager doesn’t expect there to be any reason to place a value on the Class A Investor Shares in the 

future. If we had to place a value on the Class A Investor Shares, it would be based on the amount of 

money the owners of the Class A Investor Shares would receive if the project were sold. 

Risks Associated with Minority Ownership 

Owning a minority interest in a Company comes with risks, including these: 

● The risk that the person running the Company will do a bad job. 

● The risk that the person running the Company will die, become ill, or just quit, leaving the 

Company in limbo. 

● The risk that your interests and the interests of the person running the Company aren’t really 

aligned. 

● The risk that you’ll be “stuck” in the Company forever. 

● The risks that the actions taken by the person running the Company won’t be to your liking or in 

your interest. 
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§227.201(n) – The Funding Portal 

The Company is offering its securities through PicMii Crowdfunding, LLC (“PicMii”) which is a “funding 

portal” licensed by the Securities and Exchange Commission and FINRA. The SEC File number is 007-00246 

and the Funding Portal Registration Depository (FPRD) number is 310171. 

 

§227.201(o) – Compensation of the Funding Portal 

The Company will compensate PicMii by paying an intermediary fee equivalent to one and a half percent 

(1.5%) of the gross proceeds raised by the Company in this Offering. 

 

§227.201(p) – Indebtedness of the Company 

The Company currently has no material indebtedness. 

 

§227.201(q) – Other Offerings of Securities within the Last Three Years 

None. 

 

227.201(r) – Transactions Between the Company and “Insiders” 

The Company has entered into a Management Agreement with the Manager, pursuant to which the 

Manager will provide management and investment management services. A copy of the Management 

Agreement is attached as Exhibit F.  

The following summarizes the fees that will be paid by the Company to the Manager and to the Sponsor: 

Type of Fee Description and Amount 

 

 

Organization & Offering 

Expense 

Reimbursement 

The Company will reimburse the Sponsor for direct expenses incurred by the 

Sponsor and its affiliates to organize and operate the Company and conduct the 

Offering, including: 

● Marketing expenses paid to vendors, contractors, and consultants; 

● Payroll expenses of marketing employees; 

● Software costs; 
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● Fees paid to vendors, contractors, and consultants relating to the 

Sponsor’s online fintech platform and smartphone applications; used to 

market and operate the Company; and  

● Payroll expenses and software costs from product and tech employees 

working on the fintech platform and smartphone applications. 

The Organization & Offering Expense Reimbursement may not exceed 10% of 

the capital raised from the sale of Class A Investor Shares. 

Estimate:  The amount of the organization and offering fee depends on the 

amount of capital raised. We cannot make a reasonable estimate at this time. 

Asset Management Fee 

 

The Sponsor will charge the Company an annual asset management fee equal 

to 2% of the capital raised from the sale of Class A Investor Shares. The Sponsor 

may, in its sole discretion, require the payment of the asset management fee 

up to five years in advance, which shall be non-refundable.  

Estimate:  The amount of the asset management fee depends on the amount of 

capital raised. We cannot make a reasonable estimate at this time. 

Acquisition Fee The Sponsor will charge each Project Entity (or the Company itself, if the 

Company owns real estate directly) an acquisition fee of between 1% and 4% of 

the total project costs, including both “hard” costs (e.g., the cost of property) 

and “soft” costs (e.g., professional fees).  

Where property is owned by an entity in which there is another financial partner 

– a joint venture – the Sponsor might be entitled to a similar acquisition fee to 

the extent negotiated with the financial partners in such joint venture (which 

could be higher than the 1-4% acquisition fee for direct investment). However, 

the Company’s share of the fee will not exceed 1-4% of the Company’s share of 

the total sale price.  

Estimate:  If the Company raises the full $75,00,000 and maintains an average 

leverage ratio (borrowing) of 55%, the acquisition fee would range between 

$1,666,667 and $6,666,667. 

Property  

Disposition Fee 

Where the Company owns property directly or is the sole owner of a Project 

Entity, the Sponsor will receive a property disposition fee equal to 1% of the 

total sale price of each property.  

Where property is owned by an entity in which there is another financial partner 

– a joint venture – the Sponsor might be entitled to a similar disposition fee to 

the extent negotiated with the financial partners in such joint venture (which 
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could be higher than the 1% disposition fee for direct investment). However, 

the Company’s share of the fee will not exceed 1% of the Company’s share of 

the total sale price.  

Estimate:  The amount of the disposition fee will depend on the selling price of 

assets by the Company and any joint ventures and, in the case of joint ventures, 

the terms our Sponsor negotiates with joint venture partners. We cannot make 

a reasonable estimate at this time. 
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Financing Fee Where the Company owns property directly, or is the sole owner of a Project 

Entity, the Sponsor will receive a financing fee equal to 1.0% of the amount of 

each loan placed on a property, whether at the time of acquisition or pursuant 

to a refinancing. This financing fee will be in addition to any fees paid to third 

parties, such as mortgage brokers. 

Where property is owned by an entity in which there is another financial partner 

– a joint venture – the Sponsor might be entitled to a similar financing fee to 

the extent negotiated with the financial partners in such joint venture (which 

could be higher than the 1% financing fee for direct investment). However, the 

Sponsor’s share of the fee will not exceed 1% of the Company’s share of the 

loan.  

Estimate:  The amount of the financing fee will depend on the selling price of 

assets by the Company and any joint ventures and, in the case of joint ventures, 

the terms our Sponsor negotiates with joint venture partners. We cannot make 

a reasonable estimate at this time. 

Construction 

Management Fee 

The Sponsor might provide construction management services. If so, the 

Sponsor be entitled to a construction management fee equal to 7.5% of actual 

construction costs. 

Estimate:  The amount of the construction management fee will depend on the 

nature and cost of the construction services the Manager provides. We cannot 

make a reasonable estimate at this time. 

Guaranty Fee If the Sponsor or an affiliate guaranties indebtedness of the Company or a 

Project Entity, including guaranties of any so-called “bad boy” carveouts, the 

guarantor will be entitled to a guaranty fee equal to 0.5% of the loan. 

Estimate:  The amount of the guaranty fee will depend on the amount of loans 

requiring a guaranty. We cannot make a reasonable estimate at this time. 

Other Fees The Company or Project Entities might engage the Sponsor or its affiliates to 

perform other services. The compensation paid to the Sponsor or its affiliates 

in each case must be (i) fair to the Company and the Project Entities, (ii) 

comparable to the compensation that would be paid to an unrelated party, and 

(iii) disclosed to Investors. 

Estimate:  We cannot make a reasonable estimate of other fees at this time. 
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The Sponsor, the Manager, Mr. Cecilio, Mr. Lewis, and parties related to them might also invest in the 

Company by purchasing Class A Investor Shares, along with other Investors. 

§227.201(s) – The Company’s Financial Condition 

Operating Results 

The Company was created on March 16, 2022. The Company has not conducted any business and 

therefore has no operating results. 

Liquidity And Capital Resources 

The Company is seeking to raise up to $5,000,000 of capital in this Offering by selling Class A Investor 

Shares to Investors.  

The Company does not currently have any capital commitments. We expect to deploy almost all of the 

capital we raise in the Offering in making real estate investments. Should we need more capital for any 

reason, we could either sell more Class A Investor Shares or sell other classes of securities. In selling Class 

A Investor Shares or other securities, we might be constrained by the securities laws. For example, we are 

not allowed to sell more than $75,000,000 of securities using Regulation A during any period of 12 months. 

Plan Of Operation 

Having raised capital in the Offering, the Company will operate in the manner described above. 

Even if we raise $5,000,000 in the Offering, we will need to raise additional capital to execute our business 

plan. 

Trend Information 

Multifamily real estate has performed well in recent years, even through the COVID pandemic. According 

to one summary written in December 2021, “Throughout 2021, the average U.S. asking rent gained $190 

and 2022 is forecasted to bring further gains in the multifamily market, at least by historical standards, 

but at a moderated pace, close to 5 percent annual increases. Possible headwinds include inflation and a 

new wave of COVID-19 cases.”  

However, rising interest rates threaten to create uncertainty in the market. Commercial interest rates 

have risen over the last three months and could go higher based on consumer inflation running at the 

highest levels in 40 years. Rising interest rates are typically associated with falling real estate values. Of 

course, falling real estate values can also benefit the Company by reducing the prices of future 

acquisitions. 

§227.201(t) – The Company’s Financial Statements 

Our financial statements are attached as Exhibit H. A summary of federal income tax consequences is 

attached as Exhibit G. 
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§227.201(u) – Disqualification Events 

A Company is not allowed to raise money using Regulation Crowdfunding if certain designated people 

associated with the Company (including its directors or executive officers) committed certain prohibited 

acts (mainly concerned with violations of the securities laws) on or after May 16, 2016.  

A Company called Prime Trust ran background checks on the principals of the Company (i.e., those covered 

by this rule). You can see the reports attached as Exhibit I. 

For the Company, the answer is No, none of the designated people committed any of the prohibited acts, 

ever. 

 

§227.201(v) – Updates on the Progress of the Offering 

You can track our progress in raising money for the offering on the Platform. 

 

227.201(w) – Annual Reports for the Company 

We will file a report with the Securities and Exchange Commission annually and post the report on the 

website at www.DiversyFund.com, no later than 120 days after the end of each fiscal year.  

It’s possible that at some point, the Company won’t be required to file anymore annual reports. We will 

notify you if that happens.  

 

§227.201(x) – Our Compliance with Reporting Obligations 

The Company has never raised money using Regulation Crowdfunding before, and therefore has never 

been required to file any reports. 
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VALUE ADD GROWTH REIT III LLC 

Additional Risk Factors 

 

RISKS OF INVESTING 

BUYING CLASS A INVESTOR SHARES IS SPECULATIVE AND INVOLVES 

SIGNIFICANT RISK, INCLUDING THE RISK THAT YOU COULD LOSE SOME OR ALL 

OF YOUR MONEY. THIS SECTION DESCRIBES WHAT WE BELIEVE ARE THE MOST 

SIGNIFICANT RISK FACTORS AFFECTING THE COMPANY AND ITS INVESTORS. THE 

ORDER IN WHICH THESE FACTORS ARE DISCUSSED IS NOT INTENDED TO SUGGEST 

THAT SOME FACTORS ARE MORE IMPORTANT THAN OTHERS.  

RISKS FROM COVID-19:  As a result of the COVID-19 pandemic, the world economy 

suffered the sharpest and most severe slowdown since at least the Great Depression. Although 

some segments of the economy have recovered, others have not. Moreover, the recovery has been 

fueled by enormous deficit spending by the Federal government and historic actions by the Federal 

Reserve to provide liquidity, neither of which is sustainable in the long term. The lingering effects 

of COVID-19 will affect real estate assets in a number of ways, both positively and negatively. 

We believe the multifamily market will continue to offer opportunities for successful acquisition 

and development, but neither we nor anyone else knows for certain what the real estate landscape 

will look like in the future.. 

 

THIS IS A “BLIND POOL” OFFERING:  As of the date of this Offering Circular, the Company 

has not yet made any investments or identified projects in which it intends to invest. Consequently, 

you will have to decide whether to invest based on the experience, reputation, and track record of 

the Manager and the Sponsor, our business plan (all as described in this Offering Circular), and 

other factors you believe are relevant, rather than seeing and evaluating actual real estate assets. 

This structure is sometimes called a “blind pool offering.” 

OUR AUDITOR HAS RAISED QUESTIONS ABOUT OUR ABILITY TO SURVIVE AS A 

GOING CONCERN:  In the audited financial statements attached to this Offering Circular, our 

auditor has noted the Company has not yet commenced planned principal operations and has not 

generated revenues or profits since inception, and that these factors, among others, raise substantial 

doubt about the Company’s ability to continue as a “going concern.” As further noted by our 

auditor, the Company’s ability to continue as a going concern in the next twelve months is 

dependent upon its ability to obtain capital financing from investors sufficient to meet current and 

future obligations, and to deploy that capital effectively to produce profits.  No assurance can be 

given that the Company will be successful in these efforts. 

YOU MIGHT LOSE YOUR MONEY:  When you buy a certificate of deposit from a bank, the 

Federal government (through the FDIC) guaranties you will get your money back. Buying Class 

A Investor Shares is not like that at all. The ability of the Company to make distributions depends 
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on a number of factors, including some beyond our control. Nobody guaranties that you will 

receive payments and you might lose some or all of your money. 

THE COMPANY IS A STARTUP BUSINESS:  Although the principals of the Company have 

been engaged in the real estate and finance industries for years, the Company is a brand new 

business. Like any new business, the Company faces challenges on a number of fronts, including 

attracting and retaining qualified employees, designing and implementing new business systems, 

technology systems, marketing, and capital formation. If the Company failed in any of these or 

other key areas, the whole business could fail and Investors could lose some or all of their money. 

OUR TRACK RECORD DOES NOT GUARANTY FUTURE PERFORMANCE:  There is no 

guaranty that the Company will do well as its affiliates have done. Like most sectors of the national 

and global economy, the real estate market has been negatively impacted by the spread of COVID-

19 and its resulting economic fallout. As a result, there is significant market uncertainty conditions 

may continue to evolve and we might not be able to adapt. In any case, the Company stands on its 

own. 

SPECULATIVE NATURE OF REAL ESTATE INVESTING:  Real estate can be risky and 

unpredictable. For example, many experienced, informed people lost money when the real estate 

market declined in 2007-8. Time has shown that the real estate market goes down without warning, 

sometimes resulting in significant losses. Some of the risks of investing in real estate include 

changing laws, including environmental laws; floods, fires, and other Acts of God, some of which 

can be uninsurable; changes in national or local economic conditions; changes in government 

policies, including changes in interest rates established by the Federal Reserve; and international 

crises. You should invest in real estate in general, and in the Company in particular, only if you 

can afford to lose your investment and are willing to live with the ups and downs of the real estate 

industry. 

OUR GROWTH FOCUS INCREASES RISK:  The Company intends to focus on real estate 

projects on the “growth” side of the growth/income spectrum. By definition, these projects will 

tend to carry greater risk, along with the potential for higher profits. 

ARBITRARY PRICING:  The initial price of our Class A Investor Shares was determined 

arbitrarily by the Manager and was not determined by an independent appraisal of the Company’s 

value and bears no relationship to traditional measures of value such as EBITDA (earnings before 

interest, taxes, depreciation, and amortization), cash flow, revenue, or book value.  

PROPERTY VALUES COULD DECREASE:  The value of the property in which we invest could 

decline, perhaps significantly. Factors that could cause the value of property to decline include, 

but are not limited to: 

● Changes in interest rates 

● Competition from existing properties and new construction 

● Changes in national or local economic conditions 
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● Changes in zoning 

● Environmental contamination or liabilities 

● Changes in local market conditions 

● Fires, floods, and other casualties 

● Uninsured losses 

● Undisclosed defects in property 

● Incomplete or inaccurate due diligence 

 

ILLIQUIDITY OF REAL ESTATE:  Real estate is generally illiquid, meaning that it is not 

typically capable of being readily sold for cash at fair market value. Thus, the Company might not 

be able to sell a real estate project as quickly or on the terms that it would like. Moreover, the 

overall economic conditions that might cause the Company to want to sell properties are generally 

the same as those in which it would be most difficult to sell. 

COMPETITION FOR PROJECTS:  To achieve satisfactory returns for our Investors, the 

Manager must identify projects that satisfy our investment selection criteria and that can be 

acquired at reasonable prices. There is no guaranty that the Manager will be able to do so. The real 

estate industry is highly competitive and fragmented. The Manager, directly or through affiliates, 

will compete with other real estate developers for the most promising projects, and some of those 

other real estate developers could have substantially greater resources, allowing them to move 

more quickly, pay more, or have greater access to the best projects. The result could be that the 

Company winds up investing in projects of lower quality, or where the owner of the project (an 

affiliate of the Manager) paid too much as a result of intense competition.  

THE COMPANY MIGHT INVEST IN THE SPONSOR’S PROJECTS:  The Company might 

invest in projects sponsored or co-sponsored by the Sponsor or its affiliates. These projects will 

not necessarily be the best projects available. 

ENTITLEMENT RISKS:  The Company might invest in projects before some or all of the 

necessary zoning approvals have been obtained. Securing zoning approval can take a long time 

and be very expensive, and even after a long and expensive process there is no guaranty that 

approval will be given. If approvals cannot be obtained the value of the real estate could go down 

and Investors could lose some or all of their money. 
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GOVERNMENTAL REGULATION:  In addition to zoning approval, any development project 

will require the approval of numerous government authorities regulating such matters as density 

levels, the installation of utility services such as water and waste disposal, and the dedication of 

acreage for open space, parks, schools and other community purposes. Governmental authorities 

have imposed impact fees as a means of defraying the cost of providing certain governmental 

services to developing areas and the amount of these fees has increased significantly during recent 

years. Many state laws require the use of specific construction materials which reduce the need for 

energy consuming heating and cooling systems. Local governments also, at times, declare 

moratoriums on the issuance of building permits and impose other restrictions in areas where 

sewage treatment facilities and other public facilities do not reach minimum standards. All of these 

regulations will impose costs and risks on our Projects. 

LACK OF REPRESENTATIONS AND WARRANTIES FROM SELLERS. The Company might 

invest in projects where the seller of the real estate made limited or no representations and 

warranties concerning the condition of the real estate, the status of leases, the presence of 

hazardous materials or hazardous substances, the status of governmental approvals and 

entitlements, and other important matters. If we fail to discover defects through our own due 

diligence review, but discover them only after the project has bene acquired and the Company has 

made its investment, we may have little or no recourse against the sellers. 

INCOMPLETE DUE DILIGENCE:  The Manager or an affiliate of the Manager will perform 

“due diligence” on each project, meaning we will review available information about the project, 

its current zoning, the surrounding community, and other information we believe is relevant. As a 

practical matter, however, it is simply impossible to review all of the information about a given 

piece of real estate (or about anything) and there is no assurance that all of the information we 

have reviewed is accurate. For example, sometimes important information is hidden or 

unavailable, or a third party might have an incentive to conceal information or provide inaccurate 

information, or we might not think of all the relevant information, or we might not be able to verify 

all the information we review. It is also possible that we will reach inaccurate conclusions about 

the information we have reviewed. Due diligence is as much an art as it is a science, and there is a 

risk that, especially with the benefit of hindsight, our due diligence will turn out to have been 

incomplete or inadequate. 

PRICING OF ASSETS:  The success of the Company and its ability to make distributions to 

Investors depends on the Manager’s ability to gauge the value of real estate assets. Although the 

Manager and its principals are experienced real estate investors and will rely on various objective 

criteria to select properties for investment, including, in all or almost all cases, third-party 

appraisals, ultimately the value of these assets is as much an art as a science, and there is no 

guaranty that the Company and its advisors will be successful. 

  



 

4867-9296-6946, v. 1 

RISKS ASSOCIATED WITH SECURITIES LAWS:  The Company is conducting this offering 

under Reg CF and we intend to conduct future offerings under Reg CF, Regulation D, and/or 

Regulation A. To satisfy any of these “exemptions” the Company must comply with complex 

rules, regulations, and requirements. Although the Company is guided by experienced securities 

counsel, it is possible that we would fail to qualify for an exemption with possibly negative 

consequences, including the inability to raise additional capital. 

AMERICANS WITH DISABILITIES ACT:  Under the Americans with Disabilities Act (the 

“ADA”), public accommodations must meet certain federal requirements related to access and use 

by disabled persons. Some (although not all) of the projects in which the Company invests will be 

“public accommodations,” and complying with the ADA and other similar laws will make those 

projects more expensive to build and maintain than they would have been otherwise. Furthermore, 

it is possible that the ADA could be extended by law or regulation, requiring existing projects to 

be retrofitted at great expense.  

DIFFICULTY ATTRACTING BUYERS AND TENANTS:  Some of the projects in which the 

Company invests will involve the construction of houses, with the expectation that the houses will 

be sold once construction is complete. Other projects will involve the construction of multi-family 

apartment communities, with the expectation that the apartments will be leased to tenants once 

construction is complete. In either situation, the projects will be built on “spec,” meaning that we 

will not have a buyer for the house or tenants for the apartments at the time construction begins. 

Depending on market conditions, we might experience difficulty finding a buyer or tenants, with 

adverse effects on the profitability of the project. 

CONSTRUCTION RISKS:  Most or all of the projects in which the Company invests will involve 

substantial renovation of existing properties or construction of new properties. No matter how 

carefully we plan, the construction process is notorious for cost overruns and delays. If the 

construction of a project ended up costing significantly more than we had budgeted, or took 

significantly longer to complete than forecast, or were done improperly, the profitability or even 

the viability of the project could suffer.  

ENVIRONMENTAL RISKS:  The Manager or its affiliates will conduct typical environmental 

testing on each project to determine the existence of significant environmental hazards. However, 

it is impossible to be certain of all the ways that a given piece of real estate has been used, raising 

the possibility that environmental hazards could exist despite our environmental investigations. 

Under Federal and State laws, moreover, a current or previous owner or operator of real estate may 

be required to remediate any hazardous conditions without regard to whether the owner knew 

about or caused the contamination. Similarly, the owner of real estate could become subject to 

common law claims by third parties based on damages and costs resulting from environmental 

contamination. The cost of investigating and remediating environmental contamination can be 

substantial, even catastrophic. The existence of an environmental hazard could therefore present 

direct or indirect risks to the Company. 
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LACK OF DIVERSIFICATION:  The first projects in which the Company invests might be 

concentrated in one or a limited number of markets. Therefore, the Company’s portfolio of real 

estate assets will be relatively undiversified geographically. Portfolio theory suggests that greater 

diversification reduces risk, and therefore investors considering an investment in the Company 

should also consider investments that would, in effect, lead to a better-diversified total portfolio. 

CONCENTRATION OF ASSETS IN A SMALL NUMBER OF PROJECTS:  The Company will 

begin deploying capital (that is, investing in projects) right away. This means that, at the extreme, 

up to 100% of the Company’s assets could be deployed in a single project, significantly increasing 

the risk of Investors as compared to a portfolio in which the Company’s capital is deployed across 

a greater number of projects.  

NO OFFERING MINIMUM:  Although the Company hopes to raise as much as $75,000,000 

from subsequent offerings, it will begin deploying capital (that is, investing in projects) from the 

first dollar. If the Company raised only a small amount from the Offering – say, $500,000, just to 

use an example – its business plans would be severely curtailed, creating greater risks for Investors. 

INABILITY TO IMPLEMENT LIQUIDITY TRANSACTIONS:  We will typically aim to invest 

in projects that can be liquidated (i.e., sold) within approximately five years. However, there is no 

guarantee that we will be able to successfully pursue a liquidity event with respect to any of our 

projects. Market conditions may delay or even prevent the Manager from pursuing liquidity events. 

If we do not or cannot liquidate our real estate portfolio, or if we experience delays due to market 

conditions, this could delay Investors’ ability to receive a return of their investment indefinitely 

and may even result in losses. 

OUR TARGET OFFERING AMOUNT IS ARBITRARY:  We will begin to deploy the proceeds 

of this offering when we have raised as little as $10,000. However, if we raise only $10,000 or 

anything close to that we will not be able to achieve any of our business goals and the Company 

might not survive. Hence, investors who invest early will take substantively more risk than those 

who invest later. 

NEED FOR ADDITIONAL CAPITAL:  The Company relies on raising capital to execute its 

business plan in several ways: 

● The Company’s focus on “value add” projects implies that once the Company acquires a 

project it will spend money on renovations. 

● Access to ready capital allows the Company to acquire quality projects that it might 

otherwise lose. 

● The more equity the Company has in a project, the lower its borrowing costs. 

● With adequate capital the Company can afford to hold projects longer, if it believes a longer 

hold period will increase returns. 

There is no guarantee that the Company will be able to raise the capital it needs or on terms that 

are not adverse to the interests of Investors.  
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RISK OF DILUTION: If we raise additional capital in the future by issuing equity interests in the 

Company, your ownership interest would be diluted. 

WE ANTICIPATE FUTURE OFFERINGS:   The Company intends to raise capital using 

Regulation A, possibly as much as $75 million per year.  

FUTURE SECURITIES COULD HAVE SUPERIOR RIGHTS:  The Company might issue 

securities in the future that have rights superior to the rights associated with the Class A Investor 

Shares. For example, the holders of those securities could have the right to receive distributions 

before any distributions are made to Investors, or distributions that are higher, dollar for dollar, 

than the distributions paid to the holders of the Class A Investor Shares, or the right to receive all 

their money back on a liquidation of the Company before the holders of the Class A Investor 

Shares receive anything 

THE SEC COULD TAKE AWAY OUR ABILITY TO RAISE CAPITAL ANY TIME:  The 

SEC has powerful tools allowing it to take away our ability to raise capital using Regulation A. 

Under Rule 258, the SEC can order us to stop raising capital if it believes we have violated any 

material condition of Regulation A. Even more alarming, under Rule 262 the SEC can suspend the 

Offering immediately, and without notice, simply by telling us that it is investigating the Offering 

– that is, before it even believes we have done something wrong. Moreover, if the SEC exercises 

its power to stop this Offering it will have a “domino” effect, precluding the Company from raising 

capital under Regulation D or Reg CF also. 

RISKS ASSOCIATED WITH LEVERAGE: We intend to borrow money to finance most or all of 

the projects in which the Company invests. While debt financing can improve returns in a good 

market, it carries significant risks in a bad market, and therefore increases our vulnerability to 

downturns in the real estate market or in economic conditions generally. There is no guaranty that 

we will generate sufficient cash flow to meet our debt service obligations, and we may be unable 

to repay, refinance or extend our debt when due. We may also give our lender(s) security interests 

in our assets as collateral for our debt obligations. If we are unable to meet our debt service 

obligations, those assets could be foreclosed upon, which could negatively affect our ability to 

generate cash flows to fund distributions to Investors. We may also be required to sell assets to 

repay debt and may be forced to sell at times that are unfavorable to the Company, which would 

likewise negatively affect our ability to operate successfully. 

UNINSURED LOSSES:  The Manager or an affiliate of the Manager will try to ensure that each 

project carries adequate insurance coverage against foreseeable risks. However, there can be no 

assurance that our insurance will be adequate, and insurance against some risks, like the risk of 

earthquakes and/or floods, might be unavailable altogether or available at commercially 

unreasonable rates or in amounts that are less than the full market value or replacement cost of the 

underlying properties. Hence, it is possible that a project would suffer an uninsured loss, resulting 

in a loss to the Company and Investors.  

SEC ADMINISTRATIVE PROCEEDING WITH AFFILIATE:  DF Growth REIT II, LLC, an 

affiliate of the Company, is currently involved in an administrative proceeding with the 

Enforcement Division of the SEC regarding the affiliate’s alleged violations of Regulation A 
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during an unregistered securities offering. Notably, none of the allegations against the affiliate 

involve financial or accounting misconduct, investor losses, or fraud.The affiliate is defending 

itself vigorously, but, as with all proceedings, the outcome cannot be predicted with certainty. If 

the outcome were to be unfavorable to the affiliate, there is a risk that that matter could adversely 

affect the Company and its Investors. For example, the SEC might decide to subject individuals 

and entities with ties to the affiliate – including the Company – to heightened scrutiny and 

oversight, requiring the Company to divert its time and resources away from its core business plan.   

BROAD INVESTMENT STRATEGY:  The Manager has broad discretion to choose projects. An 

Investor might prefer a more focused strategy.  

LOSS OF UNINSURED BANK DEPOSITS:  Any cash the Company has on hand from time to 

time will likely be held in regular bank accounts. While the FDIC insures deposits up to a specified 

amount, it is possible that the amount of cash in the Company’s account would exceed the FDIC 

limits, resulting in a loss if the bank failed. 

POTENTIAL LIABILITY TO RETURN DISTRIBUTIONS:  Under some circumstances, 

Investors who received distributions from the Company could be required to return some or all of 

those distributions. However, Investors generally will not be liable for the debts and obligations 

of the Company beyond the amount they paid for the Class A Investor Shares. 

LIMITED LIABILITY OF MANAGER:  Under the Company’s Limited Liability Company 

Agreement, the grounds for which an Investor may sue the Manager is very limited. For example, 

the Limited Liability Company Agreement waives all fiduciary obligations of the Manager. This 

means that except in rare circumstances, you will not be able to sue the Manager even if the 

Manager makes mistakes and those mistakes cost you money. 

LIMITED PARTICIPATION IN MANAGEMENT:  Investors will not have a right to vote or 

otherwise participate in managing the Company. For example, Investors will have no voice in 

selecting the projects in which the Company invests, deciding on the terms of the investment, or 

deciding when a project should be sold. Only those willing to give complete control to our 

management team should consider an investment in the Company. 

RELIANCE ON MANAGEMENT:  The success of the Company depends almost exclusively on 

the abilities of its current management team. If any of these individuals resigned, died, or became 

ill, the Company and its Investors could suffer. 

CONFLICTS OF INTEREST:  The interests of the Manager could conflict with the interests of 

Investors in a number of important ways, including these: 

● The interests of Investors might be better-served if our management team devoted its full 

attention to the business of the Company. Instead, our team will manage a number of 

different projects.  
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● At least initially, the Company might not consider investing in projects other than those 

controlled by the Manager and its affiliates, even if the projects in question represent better 

opportunities. 

● The Manager and its affiliates might not invest significant equity in the Company or in the 

projects in which the Company invests. If they do not, their economic interests could be in 

conflict with the interests of Investors. 

● Members of our management team have business interests wholly unrelated to the 

Company and its affiliates, all of which require a commitment of time. 

● The lawyers who prepared the Limited Liability Company Agreement, the Investment 

Agreement, and this Offering Circular represent us, not you. You must hire your own 

lawyer (at your own expense) if you want your interests to be represented. 

WAIVER OF RIGHT TO JURY TRIAL:  The Investment Agreement and the LLC Agreement 

both provide that legal claims will be decided only by a judge, not by a jury. The provision in the 

LLC Agreement will apply not only to an Investor who purchases Class A Investor Shares in the 

Offering, but also to anyone who acquires Class A Investor Shares in secondary trading. Having 

legal claims decided by a judge rather than by a jury could be favorable or unfavorable to the 

interests of an owner of Class A Investor Shares, depending on the parties and the nature of the 

legal claims involved. It is possible that a judge would find the waiver of a jury trial unenforceable 

and allow an owner of Class A Investor Shares to have his, her, or its legal claim decided by a 

jury. In any case, the waiver of a jury trial in both the Investment Agreement and the LLC 

Agreement do not apply to claims arising under the Federal securities laws. 

FORUM SELECTION PROVISION:  Our Investment Agreement and our LLC Agreement both 

provide that disputes will be handled solely in the state or federal courts located in Delaware. We 

included this provision primarily because (i) the Company is organized under Delaware law, (ii) 

Delaware courts have developed significant expertise and experience in corporate and commercial 

law matters and investment-related disputes (which typically involve very complex legal 

questions), particularly with respect to alternative entities (such as LLCs), and have developed a 

reputation for resolving disputes in these areas in an efficient manner, and (iii) Delaware has a 

large and well-developed body of case law in the areas of corporate and alternative entities law 

and investment-related disputes, providing predictability and stability for the Company and its 

Investors. This provision could be unfavorable to an Investor to the extent a court in a different 

jurisdiction would be more likely to find in favor of an Investor or be more geographically 

convenient to an Investor. It is possible that a judge would find this provision unenforceable and 

allow an Investor to file a lawsuit in a different jurisdiction. 
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Section 27 of the Exchange Act provides that Federal courts have exclusive jurisdiction over 

lawsuits brought under the Exchange Act, and that such lawsuits may be brought in any Federal 

district where the defendant is found or is an inhabitant or transacts business. Section 22 of the 

Securities Act provides that Federal courts have concurrent jurisdiction with State courts over 

lawsuits brought under the Securities Act, and that such lawsuits may be brought in any Federal 

district where the defendant is found or is an inhabitant or transacts business. Investors cannot 

waive our (or their) compliance with Federal securities laws. Hence, to the extent the forum 

selection provisions of the Investment Agreement or the LLC Agreement conflict with these 

Federal statutes, the Federal statutes would prevail. 

LIMITATION ON RIGHTS IN LLC AGREEMENT:  The Company’s Limited Liability 

Company Agreement limits your rights in several important ways, including these: 

 
● The LLC Agreement significantly curtails your right to bring legal claims against 

management.  

● The LLC Agreement limits your right to obtain information about the Company and to 

inspect its books and records.  

● Investors can remove the Manager only in very limited circumstances, even if you think 

the Manager is doing a bad job. 

● The Manager is allowed to amend the LLC Agreement in certain respects without your 

consent. 

● The LLC Agreement restricts your right to sell or otherwise transfer your Class A Investor 

Shares. 

● The LLC Agreement gives the Manager the right to buy back your Class A Investor Shares 

without your consent if the Manager determines that (i) the Company would otherwise 

become subject to the Employee Retirement Income Security Act of 1974 (after referred 

to as “ERISA”), or (ii) you have engaged in certain misconduct. 

● The LLC Agreement provides that all disputes will be conducted in San Diego County, 

California. 

LIMITATIONS ON RIGHTS IN INVESTMENT AGREEMENT:  To purchase Class A Investor 

Shares, you are required to sign our Investment Agreement. The Investment Agreement would 

limit your rights in several important ways if you believe you have claims against us arising from 

the purchase of your Class A Investor Shares: 

 
● Any claims arising from your purchase of Class A Investor Shares or the Investment 

Agreement must be brought in the state or federal courts located in San Diego, California, 

which might not be convenient to you. 

 

● You would not be entitled to a jury trial. 
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● You would not be entitled to recover any lost profits or special, consequential, or punitive 

damages. 

● If you lost your claim against us, you would be required to pay our expenses, including 

reasonable attorneys’ fees. If you won, we would be required to pay yours. 

LIMITS ON TRANSFERABILITY:  There are several obstacles to selling or otherwise 

transferring your Class A Investor Shares: 

 

● There will be no established market for your Class A Investor Shares, meaning you could 

have difficulty finding a buyer. 

 

● Under the Limited Liability Company Agreement, the Class A Investor Shares may not be 

transferred in some circumstances. 

● If you want to sell your Class A Investor Shares, you must first offer it to the Manager. 

● Under the Limited Liability Company Agreement, the Class A Investor Shares may not be 

transferred if the Manager determines that the transfer could jeopardize the status of the 

Company as a REIT. 

● To qualify as a REIT, the Limited Liability Company Agreement limits the amount of the 

Company that any one person may own, which may restrict your ability to sell Class A 

Investor Shares to others who have invested in the Company. 

Taking all that into account, you should plan to own your Class A Investor Shares indefinitely. 

RISK OF FAILURE TO COMPLY WITH SECURITIES LAWS:  Affiliates of the Company have 

previously sold securities relying on the exemptions under Regulation D and Regulation A, and 

the current Offering by the Company relies on the exemption under Regulation A. In all cases, we 

have relied on the advice of securities lawyers and believe we qualify for the exemption. If we did 

not qualify, we could be liable to penalties imposed by the Federal government and State 

regulators, as well as to lawsuits from investors. 

REDUCED DISCLOSURE REQUIREMENTS UNDER THE JOBS ACT:  The Class A 

Investor Shares are being offered pursuant to Tier 2 of Regulation A issued by the SEC, as 

amended pursuant to the Jumpstart Our Business Startups Act of 2012 (known as the “JOBS Act”). 

Regulation A does not require us to provide you with all of the information that would be required 

in a registration statement in connection with an initial public offering (IPO) of securities. As a 

Regulation A issuer, we are also not subject to the same level of ongoing reporting obligations as 

a typical public reporting company, including, but not limited to, many of the disclosure 

requirements applicable to public reporting companies under the Securities Exchange Act of 1934. 
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WE ARE AN “EMERGING GROWTH COMPANY” UNDER THE JOBS ACT: Today, the 

Company qualifies as an “emerging growth company” under the JOBS Act. If the Company were 

to become a public company (e.g., following an IPO) and continued to qualify as an emerging 

growth company, it would be able to take advantage of certain exemptions from the reporting 

requirements under the Securities Exchange Act of 1934 and exemptions from certain investor 

protection measures under the Sarbanes Oxley Act of 2002. Using these exemptions could benefit 

the Company by reducing compliance costs, but could also mean that investors receive less 

information and receive fewer protections than they would otherwise. However, these exemptions 

– and the status of the Company as an “emerging growth company” in the first place – will not be 

relevant unless the Company becomes a public reporting company, which we do not plan or 

foresee. 

WE ARE NOT SUBJECT TO THE CORPORATE GOVERNANCE REQUIREMENTS THAT 

APPLY TO COMPANIES LISTED ON A NATIONAL EXCHANGE:  Companies whose 

securities are listed on a national stock exchange (for example, the New York Stock Exchange) 

are generally subject to a number of rules about corporate governance that are intended to protect 

investors. For example, the major U.S. stock exchanges require listed companies to have an audit 

committee made up entirely of independent members of the board of directors (i.e., directors with 

no material outside relationships with the company or management), which is responsible for 

monitoring the Company’s compliance with the law. As of the date of this Offering Statement, 

neither the Class A Investor Shares nor any other securities of the Company are listed on a national 

exchange, and it is likely that our securities will never be listed on a national exchange. 

Accordingly, you may not have the same protections afforded to stockholders of companies that 

are subject to all of the corporate governance requirements of a national exchange.  

REGULATION AS AN INVESTMENT COMPANY: If the Company were treated as an 

“investment company” under the Investment Company Act of 1940, we would be required to 

comply with a number of special rules and regulations and incur significant cost doing so. In 

addition, if it were determined that the Company had operated as an investment company without 

registering as such, we could be subject to significant penalties and, among other things, any 

contracts the Company had entered into could be rendered unenforceable. As described in 

“INVESTMENT COMPANY ACT LIMITATIONS.”  We intend to conduct our business so that we are not 

treated as an investment company. However, we might not be successful.  

FAILURE TO SATISFY CONDITIONS OF REIT; TAXES ON REITS:  We intend to elect to 

be taxed as a real estate investment trust, or “REIT,” under Sections 856 through 860 of the Internal 

Revenue Code (the “Code”) for purposes of federal income taxes. To qualify as a REIT, the 

Company must satisfy a number of criteria, both now and on an ongoing basis. Should the 

Company fail to satisfy any of these criteria, even inadvertently, it could become subject to penalty 

taxes and/or lose its REIT status altogether, which would make the Company subject to federal 

income tax and thereby reduce the returns to investors substantially. Further, even if it maintains 

its REIT status, the Company could be subject to various taxes in some situations. While the 

Company intends to seek guidance from tax advisors and operate its business accordingly, there is 

no guaranty that it will be able to avoid taxes and maintain its qualification as a REIT. 
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REIT REQUIREMENTS COULD RESTRICT ACTIONS:  REITs are subject to a 100% tax on 

income from “prohibited transactions,” which include sales of assets that constitute inventory or 

other property held for sale in the ordinary course of a business, other than foreclosure property. 

This 100% tax could impact our desire to sell assets and other investments at otherwise opportune 

times if we believe such sales could be considered a prohibited transaction. 

REQUIRED DISTRIBUTIONS:  As a REIT, we generally must distribute 90% of our annual 

taxable income to our investors. From time to time we might generate taxable income greater than 

our net income for financial reporting purposes from, among other things, amortization of 

capitalized purchase premiums, or our taxable income might be greater than our cash flow 

available for distribution to our stockholders. If we do not have other funds available in these 

situations, we might be unable to distribute 90% of our taxable income as required by the REIT 

rules. In that case, we would need to borrow funds, sell a portion of our investments, potentially 

at disadvantageous prices, or find another alternative source of funds. These alternatives could 

increase our costs or reduce our equity and reduce amounts to invest in real estate assets and other 

investments. Moreover, the distributions received by our stockholders in such an event could 

constitute a return of capital for federal income tax purposes, as the distributions would be in 

excess of our earnings and profits. 

FEDERAL AND STATE INCOME TAXES AS A REIT:  Even if the Company qualifies and 

maintains its qualification as a REIT, it may be subject to federal income taxes and related state 

taxes. For example, if we have net income from a “prohibited transaction,” such income will be 

subject to a 100% tax. The Company may not be able to make sufficient distributions to avoid 

excise taxes applicable to REITs. The Company may also decide to retain income it earns from 

the sale or other disposition of its property and pay income tax directly on such income. In that 

event, the Company’s investors will be treated as if they earned that income and paid the tax on it 

directly. However, shareholders that are tax-exempt would have no benefit from their deemed 

payment of such tax liability. The Company may also be subject to state and local taxes on its 

income or property. Any federal or state taxes paid by the Company will reduce the Company’s 

operating cash flow and cash available for distributions. 

FIRPTA TAX ON NON-U.S. SELLERS:  A non-U.S. Investor who sells Class A Investor 

Shares for a gain would generally be subject to tax under the Foreign Investment in Real Property 

Tax Act (FIRPTA) if the Company does not qualify as a “domestically controlled REIT,” meaning 

a REIT in which less than 50% of the value of the outstanding shares are owned by non-U.S. 

persons. We intend to qualify as a domestically controlled REIT, but there can be no assurance we 

will always do so. 
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BREACHES OF SECURITY:  It is possible that our systems would be “hacked,” leading to the 

theft or disclosure of confidential information you have provided to us. Because techniques used 

to obtain unauthorized access or to sabotage systems change frequently and generally are not 

recognized until they are launched, we and our vendors may be unable to anticipate these 

techniques or to implement adequate defensive measures. 

THE FOREGOING ARE NOT NECESSARILY THE ONLY RISKS OF INVESTING 

PLEASE CONSULT WITH YOUR PROFESSIONAL ADVISORS 

 



 

 

VALUE ADD GROWTH REIT III, LLC 
INVESTMENT AGREEMENT 

  This is an Investment Agreement, entered into on the date of the last signature below, by 

and between Value Add Growth REIT III, LLC, a Delaware limited liability company (the 

“Company”) and the purchaser identified on the Purchaser Information Sheet attached 

(“Purchaser”). 

Background 

I. The Company is offering for sale Class A Investor Shares pursuant to an Offering Circular 

dated May 25, 2022 (the “Disclosure Document”). 

II. The Company and its members are parties to an agreement captioned “Limited Liability 

Company Agreement”, dated March 16, 2022, which they intend to be the sole “limited liability 

company agreement” of the Company within the meaning of 6 Del. C. §18-101(7) (the “LLC 

Agreement”). 

 NOW, THEREFORE, acknowledging the receipt of adequate consideration and intending to 

be legally bound, the parties hereby agree as follows:  

1. Defined Terms. Capitalized terms that are not otherwise defined in this Investment 

Agreement have the meanings given to them in the Disclosure Document. The Company is 

sometimes referred to using words like “we” and “our,” and Purchaser is sometimes referred to 

using words like “you” and “your.” 

2. Purchase of Shares. Subject to the terms and conditions of this Investment Agreement, the 

Company hereby agrees to sell to you, and you hereby agree to purchase from the Company, that 

number of Class A Investor Shares set forth on the Purchaser Information Sheet, for the price set 

forth on the Purchaser Information Sheet. We refer to your Class A Investor Shares as the “Shares.” 

3. No Right to Cancel. You do not have the right to cancel your subscription or change your 

mind. Once you sign this Investment Agreement, you are obligated to purchase the Shares, no 

matter what. 

4. Our Right to Reject Investment. In contrast, we have the right to reject your subscription 

for any reason or for no reason, in our sole discretion. If we reject your subscription, any money 

you have given us will be returned to you. 

5. Your Promises. You promise that: 

5.1. Accuracy of Information. All of the information you have given to us, whether in this 

Investment Agreement or otherwise, is accurate and we may rely on it. If any of the information 

you have given to us changes before we accept your subscription, you will notify us immediately. 

If any of the information you have given to us is inaccurate and we are damaged (harmed) as a 

result, you will indemnify us, meaning you will pay any damages. 
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5.2. Risks. You understand all the risks of investing, including the risk that you could lose 

all your money. Without limiting that statement, you have reviewed and understand all the risks 

listed in the Disclosure Document. 

5.3. No Representations. Nobody has made any promises or representations to you, except 

the information in the Disclosure Document. Nobody has guaranteed any financial outcome of 

your investment. 

5.4. Opportunity to Ask Questions. You have had the opportunity to ask questions about 

the Company and the investment. All your questions have been answered to your satisfaction. 

5.5. Your Legal Power to Sign and Invest. You have the legal power to sign this 

Investment Agreement and purchase the Shares.  

5.6. No Government Approval. You understand that no state or federal authority has 

reviewed this Investment Agreement or the Shares or made any finding relating to the value or 

fairness of the investment. 

5.7. No Transfer. You understand that under the terms of the LLC Agreement, the Shares 

may not be transferred without our consent. Also, securities laws limit transfer of the Shares. 

Finally, there is currently no market for the Shares, meaning it might be hard to find a buyer. As a 

result, you should be prepared to hold the Shares indefinitely. 

5.8. No Advice. We have not provided you with any investment, financial, or tax advice. 

Instead, we have advised you to consult with your own legal and financial advisors and tax experts.  

5.9. Tax Treatment. We have not promised you any particular tax outcome from buying 

or holding the Shares.  

5.10. Acting On Your Own Behalf. You are acting on your own behalf in purchasing the 

Shares, not on behalf of anyone else. 

5.11. Investment Purpose. You are purchasing the Shares solely as an investment, not with 

an intent to re-sell or “distribute” any part of it. 

5.12. Anti-Money Laundering Laws. Your investment will not, by itself, cause the 

Company to be in violation of any “anti-money laundering” laws, including, without limitation, 

the United States Bank Secrecy Act, the United States Money Laundering Control Act of 1986, 

and the United States International Money Laundering Abatement and Anti-Terrorist Financing 

Act of 2001. 

5.13. Additional Information. At our request, you will provide further documentation 

verifying the source of the money used to purchase the Shares.  

5.14. Disclosure. You understand that we may release confidential information about you to 

government authorities if we determine, in our sole discretion after consultation with our lawyer, 

that releasing such information is in the best interest of the Company or if we are required to do 

so by such government authorities. 
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5.15. Additional Documents. You will execute any additional documents we request if we 

reasonably believe those documents are necessary or appropriate and explain why. 

5.16. No Violations. Your purchase of the Shares will not violate any law or conflict with 

any contract to which you are a party. 

5.17. Enforceability. This Investment Agreement is enforceable against you in accordance 

with its terms. 

5.18. No Inconsistent Statements. No person has made any oral or written statements or 

representations to you that are inconsistent with the information in this Investment Agreement and 

the Disclosure Document. 

5.19. Financial Forecasts. You understand that any financial forecasts or projections are 

based on estimates and assumptions we believe to be reasonable but are highly speculative. Given 

the industry, our actual results may vary from any forecasts or projections.  

5.20. Notification. If you discover at any time that any of the promises in this section 5 are 

untrue, you will notify us right away. 

5.21. Additional Promises by Individuals. If you are a natural person (not an entity), you 

also promise that: 

5.21.1. Knowledge. You have enough knowledge, skill, and experience in business, 

financial, and investment matters to evaluate the merits and risks of the investment. 

5.21.2. U.S. Citizen or Resident. If you are neither a citizen nor a resident of the United 

States (i) you acknowledge that distributions to you might be subject to withholding under U.S. 

tax laws, and (ii) the offering of Class A Investor Shares is legal in the jurisdiction where you live 

and does not require the consent or approval of any governmental entity in that jurisdiction. 

5.21.3. Financial Wherewithal. You can afford this investment, even if you lose your 

money. You don’t rely on this money for your current needs, like rent or utilities. 

5.21.4. Anti-Terrorism and Money Laundering Laws. None of the money used to 

purchase the Shares was derived from or related to any activity that is illegal under United States 

law, and you are not on any list of “Specially Designated Nationals” or known or suspected 

terrorists that has been generated by the Office of Foreign Assets Control of the United States 

Department of Treasury (“OFAC”), nor are you a citizen or resident of any country that is subject 

to embargo or trade sanctions enforced by OFAC. 

5.22. Entity Investors. If Purchaser is a legal entity, like a corporation, partnership, or 

limited liability company, Purchaser also promises that: 

5.22.1. Good Standing. Purchaser is validly existing and in good standing under the laws 

of the jurisdiction where it was organized and has full corporate power and authority to conduct 

its business as presently conducted and as proposed to be conducted. 

5.22.2. Other Jurisdictions. Purchaser is qualified to do business in every other 

jurisdiction where the failure to qualify would have a material adverse effect on Purchaser. 
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5.22.3. Authorization. The execution and delivery by Purchaser of this Investment 

Agreement, Purchaser’s performance of its obligations hereunder, the consummation by Purchaser 

of the transactions contemplated hereby, and the purchase of the Shares, have been duly authorized 

by all necessary corporate, partnership or company action. 

5.22.4. Investment Company. Purchaser is not an “investment company” within the 

meaning of the Investment Company Act of 1940. 

5.22.5. Information to Investors. Purchaser has not provided any information 

concerning the Company or its business to any actual or prospective investor, except the Disclosure 

Document, this Investment Agreement, and other written information that the Company has 

approved in writing in advance. 

5.22.6. Anti-Terrorism and Money Laundering Laws. To the best of Purchaser’s 

knowledge based upon appropriate diligence and investigation, none of the money used to 

purchase the Shares was derived from or related to any activity that is illegal under United States 

law. Purchaser has received representations from each of its owners such that it has formed a 

reasonable belief that it knows the true identity of each of the ultimate investors in Purchaser. To 

the best of Purchaser’s knowledge, none of its ultimate investors is on any list of “Specially 

Designated Nationals” or known or suspected terrorists that has been generated by the Office of 

Foreign Assets Control of the United States Department of Treasury (“OFAC”), nor is any such 

ultimate investor a citizen or resident of any country that is subject to embargo or trade sanctions 

enforced by OFAC. 

6. Confidentiality. The information we have provided to you about the Company, including 

the information in the Disclosure Document, is confidential. You will not reveal such information 

to anyone or use such information for your own benefit, except to purchase the Shares.  

7. Re-Purchase of Shares. If we decide that you provided us with inaccurate information or 

have otherwise violated your obligations, or if required by any applicable law or regulation related 

to terrorism, money laundering, and similar activities, we may (but shall not be required to) 

repurchase your Shares for an amount equal to the amount you paid for it.  

8. Governing Law. This Agreement shall be governed by the internal laws of California 

without giving effect to the principles of conflicts of laws. You hereby (i) consent to the personal 

jurisdiction of the California courts or the Federal courts located in or most geographically 

convenient to San Diego, California, (ii) agree that all disputes arising from this Agreement shall 

be prosecuted in such courts, (iii) agree that any such court shall have in personam jurisdiction 

over you, (iv) consent to service of process by notice sent in accordance with section 11 and/or by 

any means authorized by California law, and (v) if you are not otherwise subject to service of 

process in California, agree to appoint and maintain an agent in California to accept service, and 

to notify the Company of the name and address of such agent. 

9. Execution of LLC Agreement. If we accept your subscription, then your execution of this 

Investment Agreement will also serve as your execution of the LLC Agreement, just as if you had 

signed a paper copy of the LLC Agreement in blue ink. 

10. Consent to Electronic Delivery. You agree that we may deliver all notices, tax reports and 

other documents and information to you by email or another electronic delivery method we choose. 



 

 Page | 5 

4812-5543-6225, v. 3 

You agree to tell us right away if you change your email address or home mailing address so we 

can send information to the new address.  

11. Notices. All notices between us will be electronic. You will contact us by email at 

customerrelations@diversyfund.com. We will contact you by email at the email address on the 

Purchaser Information Sheet. Either of us may change our email address by notifying the other (by 

email). Any notice will be considered to have been received on the day it was sent by email, unless 

the recipient can demonstrate that a problem occurred with delivery. You should designate our 

email address as a “safe sender” so our emails do not get trapped in your spam filter. 

12. Limitations on Damages. WE WILL NOT BE LIABLE TO YOU FOR ANY LOST 

PROFITS OR SPECIAL, CONSEQUENTIAL, OR PUNITIVE DAMAGES, EVEN IF YOU 

TELL US YOU MIGHT INCUR THOSE DAMAGES. This means that at most, you can sue us 

for the amount of your investment. You can’t sue us for anything else. However, the foregoing 

limitation of damages does not apply to claims arising under the Federal securities laws. 

13. Waiver of Jury Rights. IN ANY DISPUTE WITH US, YOU AGREE TO WAIVE YOUR 

RIGHT TO A TRIAL BY JURY. This means that any dispute will be heard by a judge, not a jury. 

However, the foregoing waiver of trial by jury does not apply to claims arising under the Federal 

securities laws. 

14. Miscellaneous Provisions. 

14.1. No Transfer. You may not transfer your rights or obligations. 

14.2. Headings. The headings used in this Investment Agreement (e.g., the word “Headings” 

in this paragraph), are used only for convenience and have no legal significance. 

14.3. No Other Agreements. This Investment Agreement, the LLC Agreement, and the 

Shares are the only agreements between us. 

14.4. Relationship with LLC Agreement. This Agreement governs Purchaser’s purchase 

of the Shares, while the LLC Agreement governs Purchaser’s ownership of the Shares and the 

operation of the Company. In the event of a conflict between the two agreements, the LLC 

Agreement shall control. 

14.5. Electronic Signature. You will sign this Investment Agreement electronically, rather 

than physically. 
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PURCHASER INFORMATION SHEET 

 

        

Name of Purchaser 

 

_______________________________ 

 

 

Number of Class A Investor Shares 

 

_______________________________ 

 

 

Price Per Investor Share 

 

_______________________________ 

 

 

Total Investment 

 

_______________________________ 

 

Social Security Number  

(If You Are An Individual) 

 

Or 

 

Employer Identification Number 

(If You Are An Entity) 

 

 

_______________________________ 

 

 

 

 

_______________________________ 

 

Jurisdiction of Formation 

(If You Are An Entity) 

 

 

 

_______________________________ 

 

Mailing Address 

 

_______________________________ 

Street 1 

_______________________________ 

Street 2 

_______________________________ 

City 

_______________________________ 

State and Zip Code 

_______________________________ 

Country 

 

Email Address 

 

 

________________________________ 

 

[Signatures on the Applicable Investor Signature Page that Follows] 
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INVESTOR SIGNATURE PAGE 

IN WITNESS WHEREOF, the undersigned has executed this Investment Agreement 

effective on the date first written above. 

 

 _____________________________________ 

 Investor Signature 

 

 

 _____________________________________ 

 Second Signature (For Joint Accounts) 

 

 

 _____________________________________ 

 Name / Title (For Entities, IRA’s and Trusts Only) 

 

ACCEPTED 

Value Add Growth REIT III, LLC 

 

 By: DF Manager, LLC 

  As Manager 

 

 By: DiversyFund, Inc. 

  As Manager 

 

 

 By ______________________________ 

  Alan Lewis, Chief Investment Officer 
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VALUE ADD GROWTH REIT III, LLC 

LIMITED LIABILITY COMPANY AGREEMENT 

 This is an Agreement, entered into effective on March 16, 2022, by and among Value Add 

Growth REIT III, LLC, a Delaware limited liability company (the “Company”), DF Manager, 

LLC, a Delaware limited liability company (“Diversy Manager”), DiversyFund, Inc., a Delaware 

corporation (the “Sponsor”), and the persons admitted to the Company as members by the Manager 

following the date of this Agreement (“Investor Members”). The Sponsor and the Investor 

Members are sometimes referred to as “Members” in this Agreement. 

Background 

I. The Company was formed on March 16, 2022. 

II. The Company intends to elect to be treated as a corporation for Federal and State tax 

purposes. 

III. The Company intends to elect to be treated as a “real estate investment trust” (a “REIT”) for 

Federal and State tax purposes. 

IV. The Members own all of the limited liability company interests of the Company and wish to 

set forth their understandings concerning the ownership and operation of the Company in this 

Agreement, which they intend to be the “limited liability company agreement” of the Company 

within the meaning of 6 Del. C. §18-101(7). 

 NOW, THEREFORE, acknowledging the receipt of adequate consideration and intending to 

be legally bound, the parties agree as follows: 

1. ARTICLE ONE: CONTINUATION OF LIMITED LIABILITY COMPANY  

1.1. Continuation of Limited Liability Company. The Company has been formed in 

accordance with and pursuant to the Delaware Limited Liability Company Act (the “Act”) for the 

purpose set for the below. The rights and obligations of the Members to one another and to third 

parties shall be governed by the Act except that, in accordance with 6 Del. C. 18-1101(b), conflicts 

between provisions of the Act and provisions in this Agreement shall be resolved in favor of the 

provisions in this Agreement except where the provisions of the Act may not be varied by contract 

as a matter of law. 

1.2. Name. The name of the Company shall be “Value Add Growth REIT III, LLC” and all 

of its business shall be conducted under that name or such other name(s) as may be designated by 

the Manager. 
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1.3. Purpose. The purpose of the Company shall be to invest in real estate projects, as 

described more fully in the Offering Circular of the Company qualified by the Securities and 

Exchange Commission (the “Offering Circular”), and engage in any other business in which 

limited liability companies may legally engage under the Act. In carrying on its business, the 

Company may enter into contracts, incur indebtedness, sell, lease, or encumber any or all of its 

property, engage the services of others, enter into joint ventures, and take any other actions the 

Manager deems advisable.  

1.4. Time Limit. The Company shall not make any investments in new projects after five 

years after its first offering of securities, but may invest additional amounts in existing projects. 

1.5. Fiscal Year. The fiscal and taxable year of the Company shall be the calendar year, or 

such other period as the Manager determines. 

2. ARTICLE TWO: CONTRIBUTIONS AND LOANS  

2.1. Initial Contributions. The Manager has not contributed any capital to the Company. 

Each Investor Member will contribute to the capital of the Company the amount specified in his, 

her, or its Investment Agreement. The capital contributions of Members are referred to in this 

Agreement as “Capital Contributions.” 

2.2. Other Required Contributions. No Member shall be obligated to contribute any 

capital to the Company beyond the Capital Contributions described in section 2.1. Without 

limitation, no such Member shall, upon dissolution of the Company or otherwise, be required to 

restore any deficit in such Member’s capital account.  

2.3. Loans.  

2.3.1. In General. The Manager or its affiliates may, but shall not be required to, lend 

money to the Company in the Manager’s sole discretion. No other Member may lend money to 

the Company without the prior written consent of the Manager. Subject to applicable state laws 

regarding maximum allowable rates of interest, loans made by any Member to the Company 

(“Member Loans”) shall bear interest at the higher of (i) the prime rate of interest designated in 

the Wall Street Journal on any date within ten (10) days of the date of the loan, plus four (4) 

percentage points; or (ii) the minimum rate necessary to avoid “imputed interest” under section 

7872 or other applicable provisions of the Internal Revenue Code of 1986, as amended (the 

“Code”). Such loans shall be payable on demand and shall be evidenced by one or more promissory 

notes. 

2.3.2. Repayment of Loans. After payment of (i) current and past-due debt service on 

liabilities of the Company other than Member Loans, and (ii) all operating expenses of the 

Company, the Company shall pay the current and past-due debt service on any outstanding 

Member Loans before distributing any amount to any Member pursuant to Article Four. Such loans 

shall be repaid pro rata, paying all past-due interest first, then all past-due principal, then all 

current interest, and then all current principal. 
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2.4. Other Provisions on Capital Contributions. Except as otherwise provided in this 

Agreement or by law: 

2.4.1. No Member shall be required to contribute any additional capital to the Company; 

2.4.2. No Member may withdraw any part of his, her, or its capital from the Company; 

2.4.3. No Member shall be required to make any loans to the Company; 

2.4.4. Loans by a Member to the Company shall not be considered a contribution of 

capital, shall not increase the capital account of the lending Member, and shall not result in the 

adjustment of the number of Shares owned by a Member, and the repayment of such loans by the 

Company shall not decrease the capital accounts of the Members making the loans;  

2.4.5. No interest shall be paid on any initial or additional capital contributed to the 

Company by any Member;  

2.4.6. Under any circumstance requiring a return of all or any portion of a capital 

contribution, no Member shall have the right to receive property other than cash; and 

2.4.7. No Member shall be liable to any other Member for the return of his, her, or its 

capital. 

2.5. No Third Party Beneficiaries. Any obligation or right of the Members to contribute 

capital under the terms of this Agreement does not confer any rights or benefits to or upon any 

person who is not a party to this Agreement. 

3. ARTICLE THREE:  SHARES AND CAPITAL ACCOUNTS 

3.1. Limited Liability Company Interests. The limited liability company interests of the 

Company shall be denominated by Twenty Million (20,000,000) “Shares,” consisting of One 

Million (1,000,000) “Common Shares” and Nineteen Million (19,000,000) “Investor Shares.” The 

Sponsor owns all of the Common Shares. 

3.2. Classes of Investor Shares. The Manager may divide the Investor Shares into one or 

more classes. The number of Shares of each such class of Investor Shares, and the rights and 

preferences of each such class, shall be as set forth in the resolution or resolutions of the Manager 

creating such class, referencing this section 3.2 (each, an “Authorizing Resolution”). Without 

limitation, the Manager may establish, with respect to each class of Investor Shares, its voting 

powers, conversion rights or obligations, redemption rights or obligations, preferences as to 

distributions, and other matters. The  Authorizing Resolution providing for issuance of any class 

of Investor Shares may provide that such class shall be superior or rank equally or be junior to the 

Investor Shares of any other class except to the extent prohibited by the terms of the Authorizing 

Resolution establishing another class.  
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3.3. Share Splits and Consolidations. The Manager may at any time increase or decrease 

the authorized and/or outstanding number of Shares of any class or series, including Common 

Shares, provided that any increase or decrease in the number of Shares outstanding shall be made 

pro rata with respect to all Members owning the outstanding Shares of such class or series. The 

Manager shall promptly notify all of the Members of any such transaction. 

3.4. Certificates. The Shares of the Company shall not be evidenced by written certificates 

unless the Manager determines otherwise. If the Manager determines to issues certificates 

representing Shares, the certificates shall be subject to such rules and restrictions as the Manager 

may determine. 

3.5. Registry of Shares. The Company shall keep or cause to be kept on behalf of the 

Company a register of the Members of the Company. The Company may, but shall not be required 

to, appoint a transfer agent registered with the Securities and Exchange as such.  

3.6. REIT Considerations. The Manager may accept or reject subscriptions to acquire 

Shares for any reason, in the sole discretion of the Manager. Without limiting the preceding 

sentence, the Manager may reject a subscription to acquire Shares if the Manager determines that 

accepting the subscription could jeopardize the Company’s qualification as a REIT. 

3.7. Capital Accounts. A capital account shall be established and maintained for each 

Member. Each Member’s capital account shall initially be credited with the amount of his, her, or 

its Capital Contribution. Thereafter, the capital account of a Member shall be increased by the 

amount of any additional contributions of the Member and the amount of income or gain allocated 

to the Member, and decreased by the amount of any distributions to the Member and the amount 

of loss or deduction allocated to the Member, including expenditures of the Company described in 

section 705(a)(2)(B) of the Code. Unless otherwise specifically provided herein, the capital 

accounts of the Members shall be adjusted and maintained in accordance with Code section 704 

and the regulations thereunder. 

4. ARTICLE FOUR: DISTRIBUTIONS  

4.1. In General. The Manager may, in its sole discretion, make and pay distributions of 

cash or other assets of the Company to the Members. 

4.2. Special Rules Governing Distributions. Except as otherwise provided in this 

Agreement or in an Authorizing Resolution establishing a class of Investor Shares (i) any 

distributions of the Company not expressly payable to the holders of a class of Investor Shares 

shall be payable to the holders of the Common Shares, (ii) any distributions made to the holders 

of any class of Investor Shares as a group shall be divided pro rata among such holders based on 

their respective ownership of the Shares of such class, and (iii) no Member shall have any right to 

distributions except as may be authorized by the Manager.  

4.3. Items Taken into Account. In determining the amount and timing of distributions, the 

Manager may take into account the following items of income and expense, among others: 

4.3.1. The net rental income from properties owned by the Company; 
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4.3.2. The net proceeds from the sale or refinancing of property; 

4.3.3. Cash distributions from, and capital contributions to, entities in which the 

Company owns an interest;  

4.3.4. Debt service on indebtedness of the Company; 

4.3.5. Capital expenditures of the Company; 

4.3.6. Amounts added to and released from reserve accounts established by the Manager 

in its sole discretion;  

4.3.7. Fees paid to the Manager and its affiliates; 

4.3.8. Fees paid to third parties; and 

4.3.9. All of the other operating expenses of the Company. 

4.4. REIT Distributions. During any period while the Company has in effect an election 

to be treated as a REIT, the Company shall make at least the minimum distributions required to 

maintain such election in effect. 

4.5. Tax Withholding. To the extent the Company is required to pay over any amount to 

any federal, state, local or foreign governmental authority with respect to distributions or 

allocations to any Member, the amount withheld shall be deemed to be a distribution in the amount 

of the withholding to that Member. If the amount paid over was not withheld from an actual 

distribution (i) the Company shall be entitled to withhold such amounts from subsequent 

distributions, and (ii) if no such subsequent distributions are anticipated for six (6) months, the 

Member shall , at the request of the Company, promptly reimburse the Company for the amount 

paid over.  

4.6. Manner of Distribution. All distributions to the Members will be made as Automated 

Clearing House (ACH) deposits into an account designated by each Member. If a Member does 

not authorize the Company to make such ACH distributions into a designated Member account, 

distributions to such Member will be made by check and mailed to such Member after deduction 

by the Company from each check of a Fifty Dollar ($50) processing fee. 

4.7. Other Rules Governing Distributions. No distribution prohibited by 6 Del. C. §18-

607 or not specifically authorized under this Agreement shall be made by the Company to any 

Member in his or its capacity as a Member. A Member who receives a distribution prohibited by 

6 Del. C. §18-607 shall be liable as provided therein. 
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5. ARTICLE FIVE: MANAGEMENT 

5.1. Management by Manager.  

5.1.1. In General. The business and affairs of the Company shall be directed, managed, 

and controlled by a single manager (the “Manager”). Diversy Manager shall serve as the Manager 

of the Company. 

5.1.2. Powers of Manager; Management Agreement. The Manager shall have full 

and complete authority, power and discretion to manage and control the business, affairs and 

properties of the Company, to make all decisions regarding those matters, to execute any contracts 

or other instruments on behalf of the Company, and to perform any and all other acts or activities 

customary or incidental to the management of the Company’s business. The Company and the 

Manager have entered into an agreement captioned “Management Services Agreement” and dated 

March 16 2022 (the “Management Agreement”). The Management Agreement describes certain 

services to be provided by the Manager to the Company, but shall not be construed to limit the 

authority of the Manager under this Agreement.  

5.1.3. REIT Compliance. Without limiting the generality of section 5.1.2, the Manager 

shall be deemed to have the authority of a “trustee or director” under section 856(a)(1) of the Code 

and Treas. Reg. §1.856-1(b)(1).  

5.1.4. Examples of Manager’s Authority. Without limiting the grant of authority set 

forth in section 5.1.2, the Manager shall have the power to (i) create classes of Investor Shares 

with such terms and conditions as the Manager may determine in its sole discretion; (ii) issue 

Shares to any person for such consideration as the Manager maybe determine in its sole discretion, 

and admit such persons to the Company as Investor Members; (iii) engage the services of third 

parties to perform services on behalf of the Company; (iv) enter into one or more joint ventures; 

(v) purchase, lease, sell, or otherwise dispose of real estate and other assets, in the ordinary course 

of business or otherwise; (vi) enter into leases and any other contracts of any kind; (vii) incur 

indebtedness on behalf of the Company, whether to banks or other lenders; (viii) determine the 

amount of the Company’s Available Cash and the timing and amount of distributions to Members; 

(ix) determine the information to be provided to the Members; (x) grant mortgage, liens, and other 

encumbrances on the Company’s assets; (xi) make all elections under the Code and the provisions 

of State and local tax laws, including but not limited the election to be treated as a real estate 

investment trust; (xii) file and settle lawsuits on behalf of the Company; (xiii) file a petition in 

bankruptcy; (xiv) discontinue the business of the Company; and (xv) dissolve the Company. 
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5.1.5. Restrictions on Members. Except as expressly provided otherwise in this 

Agreement, Members who are not also the Manager shall not be entitled to participate in the 

management or control of the Company, nor shall any such Member hold himself out as having 

such authority. Unless authorized to do so by the Manager, no attorney-in-fact, employee or other 

agent of the Company shall have any power or authority to bind the Company in any way, to 

pledge its credit or to render it liable pecuniarily for any purpose. No Member shall have any power 

or authority to bind the Company unless the Member has been authorized by the Manager in 

writing to act as an agent of the Company in accordance with the previous sentence. 

5.1.6. Authorizing Resolutions. Notwithstanding the foregoing provisions of this 

section 5.1, an Authorizing Resolution may limit the authority of the Manager and/or confer voting 

rights on Investor Members. 

5.1.7. Reliance by Third Parties. Anyone dealing with the Company shall be entitled 

to assume that the Manager and any officer authorized by the Manager to act on behalf of and in 

the name of the Company has full power and authority to encumber, sell or otherwise use in any 

manner any and all assets of the Company and to enter into any contracts on behalf of the 

Company, and shall be entitled to deal with the Manager or any officer as if it were the Company’s 

sole party in interest, both legally and beneficially. No Member shall assert, vis-à-vis a third party, 

that such third party should not have relied on the apparent authority of the Manager or any officer 

authorized by the Manager to act on behalf of and in the name of the Company, nor shall anyone 

dealing with the Manager or any of its officers or representatives be obligated to investigate the 

authority of such person in a given instance.  

5.2. Standard of Care. The Manager shall conduct the Company’s business using its 

business judgment. 

5.3. Time Commitment. The Manager shall devote such time to the business and affairs of 

the Company as the Manager may determine in its sole and absolute discretion. 

5.4. Reimbursement of Formation Expenses. The Company shall reimburse the Manager 

and its affiliates, without interest, for the actual out-of-pocket expenses they incur in connection 

with the formation of the Company and the Manager, the offering of Investor Shares, and the 

admission of investors in the Company, including, without limitation, travel, legal, accounting, 

filing, advertising, and all other expenses incurred in connection with the offer and sale of interests 

in the Company.  

5.5. Compensation of Manager and its Affiliates. The Manager and its affiliates shall be 

entitled to the compensation described in the Offering Circular.  
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5.6. Removal of Manager. 

5.6.1. In General. The Manager may be removed by the affirmative vote of Investor 

Members holding seventy five percent (75%) of the total number of Investor Shares then issued 

and outstanding (a “Super Majority Vote”), but only if the Investor Members have “cause” to 

remove the Manager, as defined in section 5.6.3 and follow the procedure set forth in section 5.6.2. 

5.6.2. Procedure.  

(a) Notice and Response. An Investor Member who wishes to remove the Manager 

and believes there is “cause” for doing so within the meaning of section 5.6.3 shall notify the 

Manager, referencing this section 5.6 and setting forth in detail the reasons for his, her, or its belief. 

Within thirty (30) days after receiving such a notice, the Manager shall respond by acknowledging 

the receipt of the notice and (i) stating that the Manager does not believe there is merit in the 

Investor Member’s allegations, (ii) explaining why the Manager does not believe “cause” exists 

for removal, or (iii) stating that while “cause” may exist for removal, the Manager does not believe 

removal would be in the best interest in the Fund. If the Manager fails to respond, the Manager 

shall be deemed to have stated that it does not believe there is merit in the Investor Member’s 

allegations. In the event the Investor Member communicates with any third party concerning his 

request for removal, including any other Investor Member but not including his, her, or its own 

legal counsel, he, she, or it shall include a copy of the Manager’s response. The failure of the 

Manager to include in its response any defense, facts, or arguments shall not preclude the Manager 

from including such defense, facts, or arguments in subsequent communications or proceedings. 

(b) Vote. After following the procedure described in section 5.6.2(a), Investor 

Members owning at least twenty five percent (25%) of the Investor Shares then issued and 

outstanding (the “Dissident Members”) may call for a vote of the Investor Members. The Manager 

and a single representative chosen by the Dissident Members shall cooperate in sending to all 

Investor Members a package of materials bearing on whether “cause” exists under section 5.6.3 

and whether it is in the best interest of the Company to remove the Manager, and a vote shall be 

taken by electronic means, with responses due within thirty (30) days. The failure of the Manager 

or the Dissident Members to include in this package any defense, facts, or arguments shall not 

preclude them from including such defense, facts, or arguments in subsequent communications or 

proceedings. 
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(c) Arbitration. In the event of a Super Majority Vote to remove the Manager within 

the thirty (30) day period described in section 5.6.2(b), then the question as to whether “cause” 

exists to remove the Manager shall be referred to a single arbitrator in arbitration proceedings held 

in Wilmington, Delaware in conformance with the then-current rules and procedures of the 

American Arbitration Association. The removal of the Manager shall not become effective until 

the arbitrator determines that “cause” exists; the decision of the arbitrator shall be binding and 

non-appealable. In the event there is no Super Majority Vote to remove the Manager within the 

thirty (30) day period described in section 5.6.2(b), then the Manager shall not be removed and no 

subsequent proceeding to remove the Manager shall be held with respect to substantially similar 

grounds. 

5.6.3. Cause Defined. For purposes of this section 5.6, “cause” shall be deemed to exist 

if any only if: 

(a) Uncured Breach. The Manager breaches any material provision of this 

Agreement or the Management Agreement and the breach continues for more than (30) days after 

the Manager has received written notice, or, in the case of a breach that cannot be cured within 

thirty (30) days, the Manager fails to begin curing the breach within thirty (30) days or the breach 

remains uncured for ninety (90) days; or 

(b) Bankruptcy. The Manager makes a general assignment for the benefit of its 

creditors; or is adjudicated a bankrupt; or files a voluntary petition in bankruptcy; or files a petition 

or answer seeking reorganization or an arrangement with creditors, or to take advantage of any 

insolvency, readjustment of loan, dissolution or liquidation law or statute; or an order, judgment, 

or decree is entered without the Manager’s consent appointing a receiver, trustee or liquidator for 

the Manager; or 

(c) Bad Acts. The Manager engages in willful misconduct or acts with reckless 

disregard to its obligations, in each case causing material harm to the Company, or engages in bad 

faith in activities that are beneficial to itself and cause material harm to the Company, and the 

individual responsible for such actions is not terminated within thirty (30) days after the Manager 

becomes aware of such actions. 

5.6.4. No Effect on Sponsor. The removal of the Manager shall not affect the interests 

of the Sponsor in the Common Stock. 

5.7. Compliance with Investment Company Act. The Manager shall use commercially 

reasonable efforts to ensure that the Company is not treated as an “investment company” within 

the meaning of the Investment Company Act of 1940. Without limiting the generality of the 

preceding sentence, the Manager shall use commercially reasonable efforts to ensure that the 

Company satisfies the safe harbor set forth in 17 CFR §270.3a-1. 
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6. ARTICLE SIX: OTHER BUSINESSES; INDEMNIFICATION; 

CONFIDENTIALITY 

6.1. Other Businesses. Each Member and Manager may engage in any business 

whatsoever, including a business that is competitive with the business of the Company, and the 

other Members shall have no interest in such businesses and no claims on account of such 

businesses, whether such claims arise under the doctrine of “corporate opportunity,” an alleged 

fiduciary obligation owed to the Company or its members, or otherwise. Without limiting the 

preceding sentence, the Members acknowledge that the Manager and/or its affiliates intend to 

sponsor, manage, invest in, and otherwise be associated with other entities and business investing 

in the same assets classe(es) as the Company, some of which could be competitive with the 

Company. No Member shall have any claim against the Manager or its affiliates on account of 

such other entities or businesses. 

6.2. Exculpation and Indemnification 

6.2.1. Exculpation. 

(a) Covered Persons. As used in this section 6.2, the term “Covered Person” means 

(i) the Manager and its affiliates, (ii) the members, managers, officers, employees, and agents of 

the Manager and its affiliates, and (iii) the officers, employees, and agents of the Company, 

including a Representative, each acting within the scope of his, her, or its authority. 

(b) Standard of Care. No Covered Person shall be liable to the Company for any 

loss, damage or claim incurred by reason of any action taken or omitted to be taken by such 

Covered Person, including actions take or omitted to be taken under the Management Agreement, 

in the good-faith business judgment of such Covered Person, so long as such action or omission 

does not constitute fraud or willful misconduct by such Covered Person. 

(c) Good Faith Reliance. A Covered Person shall be fully protected in relying in 

good faith upon the records of the Company and upon such information, opinions, reports, or 

statements (including financial statements and information) of the following persons: (i) another 

Covered Person; (ii) any attorney, independent accountant, appraiser, or other expert or 

professional employed or engaged by or on behalf of the Company; or (iii) any other person 

selected in good faith by or on behalf of the Company, in each case as to matters that such relying 

Covered Person reasonably believes to be within such other person’s professional or expert 

competence. The preceding sentence shall in no way limit any person's right to rely on information 

to the extent provided in the Act. 
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6.2.2. Liabilities and Duties of Covered Persons. 

(a) Limitation of Liability. This Agreement is not intended to, and does not, create 

or impose any fiduciary duty on any Covered Person. Furthermore, each Member and the 

Company hereby waives any and all fiduciary duties that, absent such waiver, may be implied by 

applicable law, and in doing so, acknowledges and agrees that the duties and obligation of each 

Covered Person to each other and to the Company are only as expressly set forth in this Agreement. 

The provisions of this Agreement, to the extent that they restrict the duties and liabilities of a 

Covered Person otherwise existing at law or in equity, are agreed by the Members to replace such 

other duties and liabilities of such Covered Person. 

(b) Duties. Whenever a Covered Person is permitted or required to make a decision, 

the Covered Person shall be entitled to consider only such interests and factors as such Covered 

Person desires, including its own interests, and shall have no duty or obligation to give any 

consideration to any interest of or factors affecting the Company or any other person. Whenever 

in this Agreement a Covered Person is permitted or required to make a decision in such Covered 

Person’s “good faith,” the Covered Person shall act under such express standard and shall not be 

subject to any other or different standard imposed by this Agreement or any other applicable law. 

6.2.3. Indemnification. 

(a) Indemnification. To the fullest extent permitted by the Act, as the same now 

exists or may hereafter be amended, substituted or replaced (but, in the case of any such 

amendment, substitution or replacement only to the extent that such amendment, substitution or 

replacement permits the Company to provide broader indemnification rights than the Act permitted 

the Company to provide prior to such amendment, substitution or replacement), the Company shall 

indemnify, hold harmless, defend, pay and reimburse any Covered Person against any and all 

losses, claims, damages, judgments, fines or liabilities, including reasonable legal fees or other 

expenses incurred in investigating or defending against such losses, claims, damages, judgments, 

fines or liabilities, and any amounts expended in settlement of any claims (collectively, “Losses”) 

to which such Covered Person may become subject by reason of any act or omission or alleged act 

or omission performed or omitted to be performed by such Covered Person on behalf of the 

Company in connection with the business of the Company, including pursuant to the Management 

Agreement; provided, that (i) such Covered Person acted in good faith and in a manner believed 

by such Covered Person to be in, or not opposed to, the best interests of the Company and, with 

respect to any criminal proceeding, had no reasonable cause to believe his conduct was unlawful, 

and (ii) such Covered Person's conduct did not constitute fraud or willful misconduct, in either 

case as determined by a final, nonappealable order of a court of competent jurisdiction. In 

connection with the foregoing, the termination of any action, suit or proceeding by judgment, 

order, settlement, conviction, or upon a plea of nolo contendere or its equivalent, shall not, of itself, 

create a presumption that the Covered Person did not act in good faith or, with respect to any 

criminal proceeding, had reasonable cause to believe that such Covered Person’s conduct was 

unlawful, or that the Covered Person's conduct constituted fraud or willful misconduct. 

(b) Reimbursement. The Company shall promptly reimburse (and/or advance to the 

extent reasonably required) each Covered Person for reasonable legal or other expenses (as 

incurred) of such Covered Person in connection with investigating, preparing to defend or 
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defending any claim, lawsuit or other proceeding relating to any Losses for which such Covered 

Person may be indemnified pursuant to this section 6.2.3; provided, that if it is finally judicially 

determined that such Covered Person is not entitled to the indemnification provided by this section 

6.2.3, then such Covered Person shall promptly reimburse the Company for any reimbursed or 

advanced expenses. 

(c) Entitlement to Indemnity. The indemnification provided by this section 6.2.3 

shall not be deemed exclusive of any other rights to indemnification to which those seeking 

indemnification may be entitled under any agreement or otherwise. The provisions of this section 

6.2.3 shall continue to afford protection to each Covered Person regardless of whether such 

Covered Person remains in the position or capacity pursuant to which such Covered Person became 

entitled to indemnification under this section 6.2.3 and shall inure to the benefit of the executors, 

administrators, and legal representative of such Covered Person. 

(d) Insurance. To the extent available on commercially reasonable terms, the 

Company may purchase, at its expense, insurance to cover Losses covered by the foregoing 

indemnification provisions and to otherwise cover Losses for any breach or alleged breach by any 

Covered Person of such Covered Person’s duties in such amount and with such deductibles as the 

Manager may determine; provided, that the failure to obtain such insurance shall not affect the 

right to indemnification of any Covered Person under the indemnification provisions contained 

herein, including the right to be reimbursed or advanced expenses or otherwise indemnified for 

Losses hereunder. If any Covered Person recovers any amounts in respect of any Losses from any 

insurance coverage, then such Covered Person shall, to the extent that such recovery is duplicative, 

reimburse the Company for any amounts previously paid to such Covered Person by the Company 

in respect of such Losses. 

(e) Funding of Indemnification Obligation. Any indemnification by the Company 

pursuant to this section 6.2.3 shall be provided out of and to the extent of Company assets only, 

and no Member shall have personal liability on account thereof or shall be required to make 

additional capital contributions to help satisfy such indemnification obligation. 

(f) Savings Clause. If this section 6.2.3 or any portion hereof shall be invalidated on 

any ground by any court of competent jurisdiction, then the Company shall nevertheless indemnify 

and hold harmless each Covered Person pursuant to this section 6.2.3 to the fullest extent permitted 

by any applicable portion of this section 6.3 that shall not have been invalidated and to the fullest 

extent permitted by applicable law. 
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6.2.4. Amendment. The provisions of this section 6.2 shall be a contract between the 

Company, on the one hand, and each Covered Person who served in such capacity at any time 

while this section is in effect, on the other hand, pursuant to which the Company and each such 

Covered Person intend to be legally bound. No amendment, modification or repeal of this section 

that adversely affects the rights of a Covered Person to indemnification for Losses incurred or 

relating to a state of facts existing prior to such amendment, modification or repeal shall apply in 

such a way as to eliminate or reduce such Covered Person’s entitlement to indemnification for 

such Losses without the Covered Person’s prior written consent. 

6.2.5. Survival. The provisions of this section 6.2 shall survive the dissolution, 

liquidation, winding up, and termination of the Company. 

6.3. Confidentiality. For as long as he, she, or it owns an interest in the Company and at 

all times thereafter, no Investor Member shall divulge to any person or entity, or use for his or its 

own benefit or the benefit of any person, any information of the Company of a confidential or 

proprietary nature, including, but not limited to (i) financial information; (ii) designs, drawings, 

plans, and specifications; (iii) the business methods, systems, or practices used by the Company; 

and (iii) the identity of the Company’s Members, customers, or suppliers. The foregoing shall not 

apply to information that is in the public domain or that an Investor Member is required to disclose 

by legal process. 

7. ARTICLE SEVEN: BANK ACCOUNTS; BOOKS OF ACCOUNT 

7.1. Bank Accounts. Funds of the Company may be deposited in accounts at banks or other 

institutions selected by the Manager. Withdrawals from any such account or accounts shall be 

made in the Company’s name upon the signature of such persons as the Manager may designate. 

Funds in any such account shall not be commingled with the funds of any Member. 

7.2. Books and Records of Account. The Company shall keep at its principal offices books 

and records of account of the Company which shall reflect a full and accurate record of each 

transaction of the Company.  

7.3. Annual Financial Statements and Reports. Within a reasonable period after the close 

of each fiscal year, the Company shall furnish to each Member with respect to such fiscal year (i) 

a statement showing in reasonable detail the computation of the amount distributed under section 

4.1, and the manner in which it was distributed (ii) a balance sheet of the Company, (iii) a statement 

of income and expenses, and (iv) such additional information as may be required by law. The 

financial statements of the Company need not be audited by an independent certified public 

accounting firm unless the Manager so elects or the law so requires. 
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7.4. Right of Inspection.  

7.4.1. In General. If a Member wishes additional information or to inspect the books 

and records of the Company for a bona fide purpose, the following procedure shall be followed: 

(i) such Member shall notify the Manager, setting forth in reasonable detail the information 

requested and the reason for the request; (ii) within sixty (60) days after such a request, the 

Manager shall respond to the request by either providing the information requested or scheduling 

a date (not more than 90 days after the initial request) for the Member to inspect the Company’s 

records; (iii) any inspection of the Company’s records shall be at the sole cost and expense of the 

requesting Member; and (iv) the requesting Member shall reimburse the Company for any 

reasonable costs incurred by the Company in responding to the Member’s request and making 

information available to the Member. 

7.4.2. Bona Fide Purpose. The Manager shall not be required to respond to a request 

for information or to inspect the books and records of the Company if the Manager believes such 

request is made to harass the Company or the Manager, to seek confidential information about the 

Company, or for any other purpose other than a bona fide purpose. 

7.4.3. Representative. An inspection of the Company’s books and records may be 

conducted by an authorized representative of a Member, provided such authorized representative 

is an attorney or a licensed certified public accountant and is reasonably satisfactory to the 

Manager. 

7.4.4. Restrictions.  The following restrictions shall apply to any request for 

information or to inspect the books and records of the Company:   

(a) No Member shall have a right to a list of the Investor Members or any information 

regarding the Investor Members. 

(b) Before providing additional information or allowing a Member to inspect the 

Company’s records, the Manager may require such Member to execute a confidentiality agreement 

satisfactory to the Manager. 

(c) No Member shall have the right to any trade secrets of the Company or any other 

information the Manager deems highly sensitive and confidential. 

(d) No Member may review the books and records of the Company more than once 

during any twelve (12) month period. 

(e) Any review of the Company’s books and records shall be scheduled in a manner 

to minimize disruption to the Company’s business. 

(f) A representative of the Company may be present at any inspection of the 

Company’s books and records. 
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(g) If more than one Member has asked to review the Company’s books and records, 

the Manager may require the requesting Members to consolidate their request and appoint a single 

representative to conduct such review on behalf of all requested Members. 

(h) The Manager may impose additional reasonable restrictions for the purpose of 

protecting the Company and the Members. 

8. ARTICLE EIGHT:  TRANSFERS OF SHARES 

8.1.1. In General. Except as provided in section 8.1.2, section 8.1.3, and section 8.1.4, 

or the terms of an Authorizing Resolution, Investor Shares may generally be transferred without 

the consent of the Company or the Manager. 

8.1.2. REIT Restrictions on Transfer. Notwithstanding section 8.1.1, no transfer of 

Investor Shares will be permitted if the transfer could, by itself or in conjunction with other 

pending or anticipated transfers, jeopardize the status of the Company as a REIT, in the sole 

discretion of the Manager. An Investor Member seeking to transfer Investor Shares, by sale, gift, 

or otherwise, shall notify the Company no less than thirty (30) days before the proposed transfer, 

specifying the number of Investor Shares and the identity of the proposed transferee. The Company 

shall, within twenty (20) days, notify the Investor Member that (i) the proposed transfer is 

permitted, (ii) the proposed transfer is not permitted because it would jeopardize the status of the 

Company as a REIT, or (iii) the Manager requires additional information to make a determination. 

The Manager may require the Investor Member to reimburse the Company for any reasonable 

expenses the Company incurs with the transfer, including attorneys’ fees. 

8.1.3. First Right of Refusal. 

(a) In General. In the event an Investor Member (the “Selling Member”) receives 

an offer from a third party to acquire all or a portion of his, her, or its Investor Shares (the “Transfer 

Shares”), then he, she, or it shall notify the Manager, specifying the Investor Shares to be 

purchased, the purchase price, the approximate closing date, the form of consideration, and such 

other terms and conditions of the proposed transaction that have been agreed with the proposed 

purchaser (the “Sales Notice”). Within thirty (30) days after receipt of the Sales Notice the 

Manager shall notify the Selling Member whether the Manager (or a person designated by the 

Manager) elects to purchase the entire Transfer Shares on the terms set forth in the Sales Notice. 

(b) Special Rules. The following rules shall apply for purposes of this section: 

(1) If the Manager elects not to purchase the Transfer Shares, or fails to respond 

to the Sales Notice within the thirty (30) day period described above, the Selling Member may 

proceed with the sale to the proposed purchaser, subject to section 8.1.2. 

(2) If the Manager elects to purchase the Transfer Shares, it shall do so within 

thirty (30) days. 
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(3) If the Manager elects not to purchase the Transfer Shares, or fails to respond 

to the Sales Notice within the thirty (30) day period described above, and the Selling Member and 

the purchaser subsequently agree to a reduction of the purchase price, a change in the consideration 

from cash or readily tradeable securities to deferred payment obligations or nontradeable 

securities, or any other material change to the terms set forth in the Sales Notice, such agreement 

between the Selling Member and the purchaser shall be treated as a new offer and shall again be 

subject to this section. 

(4) If the Manager elects to purchase the Transfer Shares in accordance with 

this section, such election shall have the same binding effect as the then-current agreement between 

the Selling Member and the proposed purchaser. Thus, for example, if the Selling Member and the 

purchaser have entered into a non-binding letter of intent but have not entered into a binding 

definitive agreement, the election of the Manager shall have the effect of a non-binding letter of 

intent with the Selling Member. Conversely, if the Selling Member and the purchaser have entered 

into a binding definitive agreement, the election of the Manager shall have the effect of a binding 

definitive agreement. If the Selling Member and the Manager are deemed by this subsection to 

have entered into only a non-binding letter of intent, neither shall be bound to consummate a 

transaction if they are unable to agree to the terms of a binding agreement. 

8.1.4. Rights of Assignee. Until and unless a person who is a transferee of Investor 

Shares is admitted to the Company as an Investor Member pursuant to section 8.1.5 below, such 

transferee shall be entitled only to the allocations and distributions with respect to the transferred 

shares in accordance with this Agreement and, to the fullest extent permitted by applicable law, 

including but not limited to 6 Del. C. §18-702(b), shall not have any non-economic rights of an 

Investor Member, including without limitation the right to require any information on account of 

the Company's business, inspect the Company’s books or vote on Company matters. 

8.1.5. Conditions of Transfer. A transferee of Investor Shares shall have the right to 

become an Investor Member pursuant to 6 Del. C. §18-704 if and only if all of the following 

conditions are satisfied: 

(a) The transferee has executed a copy of this Agreement, agreeing to be bound by 

all of its terms and conditions; 

(b) A fully executed and acknowledged written transfer agreement between the 

Transferor and the transferee has been filed with the Company; 

(c) All costs and expenses incurred by the Company in connection with the transfer 

are paid by the transferor to the Company, without regard to whether the proposed transfer is 

consummated; and 

  



 

 P a g e  | 17 

4842-7238-5729, v. 2 

(d) The Manager determines, and such determination is confirmed by an opinion of 

counsel satisfactory to the Manager stating, that (i) the transfer does not violate the Securities Act 

of 1933 or any applicable state securities laws, (ii) the transfer will not require the Company or the 

Manager to register as an investment company under the Investment Company Act of 1940, 

(iii) the transfer will not require the Manager or any affiliate that is not registered under the 

Investment Advisers Act of 1940 to register as an investment adviser, (iv) the transfer would not 

pose a material risk that (A) all or any portion of the assets of the Company would constitute “plan 

assets” under ERISA, (B) the Company would be subject to the provisions of ERISA, section 4975 

of the Code or any applicable similar law, or (C) the Manager would become a fiduciary pursuant 

to ERISA or the applicable provisions of any similar law or otherwise, and (v) the transfer will not 

violate the applicable laws of any state or the applicable rules and regulations of any governmental 

authority; provided, that the delivery of such opinion may be waived, in whole or in part, at the 

sole discretion of the Manager. 

8.1.6. Admission of Transferee. Any permitted transferee of Shares shall be admitted 

to the Company as a Member on the date agreed by the transferor, the transferee, and the Manager. 

8.1.7. Exempt Transfers. The following transactions shall be exempt from the 

provisions of section 8.1: 

(a) A transfer to or for the benefit of any spouse, child or grandchild of an Investor 

Member, or to a trust for their exclusive benefit; 

(b) Any transfer pursuant to an effective registration statement filed by the Company 

under the Securities Act of 1933, as amended; and 

(c) The sale of all or substantially all of the interests of the Company (including 

pursuant to a merger or consolidation);  

 provided, however, that in the case of a transfer pursuant to section 8.1.6(a), (i) the transferred 

Shares shall remain subject to this Agreement, (ii) the transferee shall, as a condition to such 

transfer, deliver to the Company a written instrument confirming that such transferee shall be 

bound by all of the terms and conditions of this Agreement, and (iii) the transferred Shares shall 

not thereafter be transferred further in reliance on section 8.1.6(a). 

8.1.8. Application to Certain Entities. In the case of an Investor Member that is a 

Special Purpose Entity, the restrictions set forth in section 8.1 shall apply to indirect transfers of 

interests in the Company by transfers of interests in such entity (whether by transfer of an existing 

interest or the issuance of new interests), as well as to direct transfers. A “Special Purpose Entity” 

means (i) an entity formed or availed of principally for the purpose of acquiring or holding an 

interest in the Company, and (ii) any entity if the purchase price of its interest in the Company 

represents at least seventy percent (70%) of its capital. 
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8.1.9. Other Transfers Void. Transfers in contravention of this section shall be null, 

void and of no force or effect whatsoever, and the Members agree that any such transfer may and 

should be enjoined. 

8.2. Death, Insolvency, Etc. Neither the death, disability, bankruptcy, or insolvency of a 

Member, nor the occurrence of any other voluntary or involuntary event with respect to a Member, 

shall give the Company or any Member the right to purchase such Member’s Shares, nor give the 

Member himself (or his heirs, assigns, or representatives) the right to sell such Shares to the 

Company or any other Member. Instead, such Member or his heirs, assigns, or legal representatives 

shall remain a Member subject to the terms and conditions of this Agreement. 

8.3. Incorporation. If the Manager determines that the business of the Company should be 

conducted in a corporation rather than in a limited liability company, whether for tax or other 

reasons, each Member shall cooperate in transferring the business to a newly-formed corporation 

and shall execute such agreements as the Manager may reasonably determine are necessary or 

appropriate, consistent with the terms of the this Agreement. In such event each Member shall 

receive stock in the newly-formed corporation equivalent to his or its Shares. 

8.4. Drag-Along Right. In the event the Manager approves a sale or other disposition of all 

of the interests in the Company, then, upon notice of the sale or other disposition, each Member 

shall execute such documents or instruments as may be requested by the Manager to effectuate 

such sale or other disposition and shall otherwise cooperate with the Manager. The following rules 

shall apply to any such sale or other disposition:  (i) each Investor Member shall represent that he, 

she, or it owns his or its Shares free and clear of all liens and other encumbrances, that he, she, or 

it has the power to enter into the transaction, and whether he, she, or it is a U.S. person, but shall 

not be required to make any other representations or warranties; (ii) each Investor Member shall 

grant to the Manager a power of attorney to act on behalf of such Investor Member in connection 

with such sale or other disposition; and (iii) each Investor Member shall receive, as consideration 

for such sale or other disposition, the same amount he, she, or it would have received had all or 

substantially all of the assets of the Company been sold and the net proceeds distributed in 

liquidation of the Company. 

8.5. Waiver of Appraisal Rights. Each Member hereby waives any contractual appraisal 

rights such Member may otherwise have pursuant to 6 Del. C. §18-210 or otherwise, as well as 

any “dissenter’s rights.” 

8.6. Mandatory Redemptions. 

8.6.1. Based on ERISA Considerations. The Manager may, at any time, cause the 

Company to purchase all or any portion of the Investor Shares owned by an Investor Member 

whose assets are governed by Title I of the Employee Retirement Income Security Act of 1974, 

Code section 4975, or any similar Federal, State, or local law, if the Manager determines that all 

or any portion of the assets of the Company would, in the absence of such purchase, more likely 

than not be treated as “plan assets” or otherwise become subject to such laws. 
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8.6.2. Based on REIT Considerations. The Manager may, at any time, cause the 

Company to purchase all or any portion of the Investor Shares owned by an Investor Member if 

the Manager determines that such purchase would be beneficial in allowing the Company to retain 

its status as a REIT. In making such determination, the Manager need not conclude that such 

purchase is absolutely necessary for the Company to retain its status as a REIT or that the Company 

could not retain its status as a REIT in any other way. 

8.6.3. Based on Other Bona Fide Business Reasons. The Manager may, at any time, 

cause the Company to purchase all of the Investor Shares owned by an Investor Member if the 

Manager determines that (i) such Investor Member made a material misrepresentation to the 

Company; (ii) legal or regulatory proceedings are commenced or threatened against the Company 

or any of its members arising from or relating to the Investor Member’s interest in the Company; 

(iii) the Manager believes that such Investor Member’s ownership has caused or will cause the 

Company to violate any law or regulation; (iv) such Member has violated any of his, her, or its 

obligations to the Company or to the other Members; or (ii) such Investor Member is engaged in, 

or has engaged in conduct (including but not limited to criminal conduct) that (A) brings the 

Company, or threatens to bring the Company, into disrepute, or (B) is adverse and fundamentally 

unfair to the interests of the Company or the other Members. 

8.6.4. Purchase Price and Payment. Unless otherwise agreed in writing between the 

selling Investor Member and the Company, the price of Class A Investor Shares purchased and 

sold pursuant to this section 8.6 shall be ninety percent (90%) of the value of such Class A Investor 

Shares as determined by the Company in its reasonable discretion. The purchase price shall be 

paid by wire transfer or other immediately-available funds at closing, which shall be held within 

sixty (60) days following written notice from the Manager. 

8.7. Withdrawal. An Investor Member may withdraw from the Company by giving at least 

ninety (90) days’ notice to the Manager. The withdrawing Investor Member shall be entitled to no 

distributions or payments from Company on account of his, her, or its withdrawal, nor shall he, 

she, or it be indemnified against liabilities of Company. For purposes of this section, an Investor 

Member who transfers a Class A Interest pursuant to (i) a transfer permitted under section 8.1, or 

(ii) an involuntary transfer by operation of law, shall not be treated as thereby withdrawing from 

Company. 

9. ARTICLE NINE: DISSOLUTION AND LIQUIDATION 

9.1. Dissolution. The Company shall be dissolved upon the first to occur of the following: 

9.1.1. Within twelve (12) months following the sale of all or substantially all of the 

assets of the Company; 

9.1.2. The Dissolution Date; or 

9.1.3. The entry of a decree of a judicial dissolution pursuant to the Act. 
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9.2. Dissolution Date. For purposes of section 9.1.2, the term “Dissolution Date” means 

the date that is five years from the first offering of securities, except that (i) the Manager may 

extend the Dissolution Date by twelve (12) months by giving notice to all of the Members no later 

than 90 days prior to such date; and (ii) having given such notice, the Manager may further extend 

the Dissolution Date by an additional twelve (12) months by giving notice to all of the Members 

no later than 90 days prior to such date. 

9.3. Liquidation. 

9.3.1. Generally. If the Company is dissolved, the Company’s assets shall be liquidated 

and no further business shall be conducted by the Company except for such action as shall be 

necessary to wind-up its affairs and distribute its assets to the Members pursuant to the provisions 

of this Article Nine. Upon such dissolution, the Manager shall have full authority to wind-up the 

affairs of the Company and to make final distribution as provided herein. 

9.3.2. Distribution of Assets. After liquidation of the Company, the assets of the 

Company shall be distributed as set forth in Article Two. 

9.3.3. Distributions in Kind. The assets of the Company shall be liquidated as 

promptly as possible so as to permit distributions in cash, but such liquidation shall be made in an 

orderly manner so as to avoid undue losses attendant upon liquidation. In the event that in the 

Manager’ opinion complete liquidation of the assets of the Company within a reasonable period 

of time proves impractical, assets of the Company other than cash may be distributed to the 

Members in kind but only after all cash and cash-equivalents have first been distributed and after 

the Pre-Distribution Adjustment. 

9.3.4. Statement of Account. Each Member shall be furnished with a statement 

prepared by the Company’s accountants, which shall set forth the assets and liabilities of the 

Company as of the date of complete liquidation, and the capital account of each Member 

immediately prior to any distribution in liquidation. 

10. ARTICLE TEN:  POWER OF ATTORNEY 

10.1. In General. The Manager shall at all times during the term of the Company have a 

special and limited power of attorney as the attorney-in-fact for each Investor Member, with power 

and authority to act in the name and on behalf of each such Investor Member, to execute, 

acknowledge, and swear to in the execution, acknowledgement and filing of documents which are 

not inconsistent with the provisions of this Agreement and which may include, by way of 

illustration but not by limitation, the following: 

10.1.1. This Agreement and any amendment of this Agreement authorized under section 

11.1; 

10.1.2. Any other instrument or document that may be required to be filed by the 

Company under the laws of any state or by any governmental agency or which the Manager shall 

deem it advisable to file; 
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10.1.3. Any instrument or document that may be required to effect the continuation of 

the Company, the admission of new Members, or the dissolution and termination of the Company; 

and 

10.1.4. Any and all other instruments as the Manager may deem necessary or desirable 

to effect the purposes of this Agreement and carry out fully its provisions. 

10.2. Terms of Power of Attorney. The special and limited power of attorney of the 

Manager (i) is a special power of attorney coupled with the interest of the Manager in the 

Company, and its assets, is irrevocable, shall survive the death, incapacity, termination or 

dissolution of the granting Investor Member, and is limited to those matters herein set forth; (ii) 

may be exercised by the Manger by an through one or more of the officers of the Manager for each 

of the Investor Members by the signature of the Manager acting as attorney-in-fact for all of the 

Investor Members, together with a list of all Investor Members executing such instrument by their 

attorney-in-fact or by such other method as may be required or requested in connection with the 

recording or filing of any instrument or other document so executed; and (iii) shall survive an 

assignment by an Investor Member of all or any portion of his, her or its Class A Interest except 

that, where the assignee of the Class A Interest owned by the Investor Member has been approved 

by the Manager for admission to the Company, the special power of attorney shall survive such 

assignment for the sole purpose of enabling the Manager to execute, acknowledge and file any 

instrument or document necessary to effect such substitution. 

10.3. Notice to Investor Members. The Manager shall promptly furnish to each Investor 

Member a copy of any amendment to this Agreement executed by the Manger pursuant to a power 

of attorney from such Investor Member. 

11. ARTICLE ELEVEN: AMENDMENTS 

11.1. Amendments Not Requiring Consent. The Manager may amend this Agreement 

without the consent of any Member to effect: 

11.1.1. The correction of typographical errors; 

11.1.2. A change in the name of the Company, the location of the principal place of 

business of the Company, the registered agent of the Company or the registered office of the 

Company; 

11.1.3. The admission, substitution, withdrawal, or removal of Members in accordance 

with this Agreement;  

11.1.4. An amendment the Manager determines to be necessary or appropriate for the 

Company to qualify as a REIT; 

11.1.5. An amendment the Manager deems necessary or appropriate to reflect the 

division of Investor Shares into classes; 

11.1.6. An amendment that cures ambiguities or inconsistencies in this Agreement; 
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11.1.7. An amendment that adds to its own obligations or responsibilities; 

11.1.8. A change in the fiscal year or taxable year of the Company and any other changes 

that the Manager determines to be necessary or appropriate as a result of a change in the fiscal year 

or taxable year of the Company; 

11.1.9. A change the Manager determines to be necessary or appropriate to prevent the 

Company from being treated as an “investment company” within the meaning of the Investment 

Company Act of 1940; 

11.1.10. A change to facilitate the trading of Shares, including changes required by law or 

by the rules of a securities exchange; 

11.1.11. A change the Manager determines to be necessary or appropriate to satisfy any 

requirements or guidelines contained in any opinion, directive, order, ruling, or regulation of any 

federal or state agency or judicial authority or contained in any Federal or State statute, including 

but not limited to “no-action letters” issued by the Securities and Exchange Commission;  

11.1.12. A change that the Manager determines to be necessary or appropriate to prevent 

the Company from being subject to the Employee Retirement Income Security Act of 1974;  

11.1.13. A change the Manager determines to be necessary or appropriate to reflect an 

investment by the Company in any corporation, partnership, joint venture, limited liability 

company or other entity; 

11.1.14. An amendment that conforms to the Offering Circular; 

11.1.15. Any amendments expressly permitted in this Agreement to be made by the 

Manager acting alone; or  

11.1.16. Any other amendment that does not have, and could not reasonably be expected 

to have, an adverse effect on the Investor Members. 

11.2. Amendments Requiring Majority Consent. Any amendment that has, or could 

reasonably be expected to have, an adverse effect on the Investor Members, other than amendments 

described in section 11.3, shall require the consent of the Manager and Investor Members holding 

a majority of the Investor Shares or, if an amendment affects only one class of Investor Shares, 

then the Investor Members holding a majority of the Investor Shares of that Series. 

11.3. Amendments Requiring Unanimous Consent. The following amendments shall 

require the consent of the Manager and each affected Member: 

11.3.1. An amendment deleting or modifying any of the amendments already listed in 

this section 11.3; 

11.3.2. An amendment that would require any Investor Member to make additional 

Capital Contributions; and 
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11.3.3. An amendment that would impose personal liability on any Investor Member. 

11.4. Procedure for Obtaining Consent. If the Manager proposes to make an amendment 

to this Agreement that requires the consent of Investor Members, the Manager shall notify each 

affected Investor Member (who may be all Investor Members, or only Investor Members holding 

a given class of Investor Shares) in writing, specifying the proposed amendment and the reason(s) 

why the Manager believe the amendment is in the best interest of the Company. At the written 

request of Investor Members holding at least Twenty Percent (20%) of the Investor Shares entitled 

to vote on the amendment, the Manager shall hold an in-person or electronic meeting (e.g., a 

webinar) to explain and discuss the amendment. Voting may be through paper or electronic ballots. 

If the Manager proposes an amendment that is not approved by the Investor Members within ninety 

(90) days from proposal, the Manager shall not again propose that amendment for at least six (6) 

months. 

12. ARTICLE TWELVE:  MISCELLANEOUS 

12.1. Notices. Any notice or document required or permitted to be given under this 

Agreement may be given by a party or by its legal counsel and shall be deemed to be given (i) on 

the day after being deposited with a national overnight delivery service, or (ii) on the date 

transmitted by electronic mail (unless the recipient can demonstrate that the message was not 

delivered to his, her, or its inbox), to the principal business address of the Company, if to the 

Company or the Manager, to the address of an Investor Member provided by such Investor 

Member, or such other address or addresses as the parties may designate from time to time by 

notice satisfactory under this section.  

12.2. Electronic Delivery. Each Member hereby agrees that all communications with the 

Company, including all tax forms, shall be via electronic delivery.  

12.3. Governing Law. This Agreement shall be governed by the internal laws of Delaware 

without giving effect to the principles of conflicts of laws. Each Member hereby (i) consents to 

the personal jurisdiction of the California courts or the Federal courts located in or most 

geographically convenient to San Diego, California, (ii) agrees that all disputes arising from this 

Agreement shall be prosecuted in such courts, except as provided in section 5.6.2, (iii) agrees that 

any such court shall have in personam jurisdiction over such Member, (iv) consents to service of 

process by notice sent by regular mail to the address on file with the Company and/or by any means 

authorized by California law, and (v) if such Member is not otherwise subject to service of process 

in California, agrees to appoint and maintain an agent in California to accept service, and to notify 

the Company of the name and address of such agent. 

12.4. Waiver of Jury Trial.   EACH MEMBER ACKNOWLEDGES AND AGREES 

THAT ANY CONTROVERSY THAT MAY ARISE UNDER THIS AGREEMENT IS LIKELY 

TO INVOLVE COMPLICATED AND DIFFICULT ISSUES AND, THEREFORE, EACH 

MEMBER IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT IT MAY 

HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LEGAL ACTION ARISING OUT OF 

OR RELATING TO THIS AGREEMENT. However, the foregoing waiver of trial by jury does 

not apply to claims arising under the Federal securities laws. 
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12.5. Signatures. This Agreement may be signed (i) in counterparts, each of which shall be 

deemed to be a fully-executed original; and (ii) electronically, e.g., via DocuSign. An original 

signature transmitted by facsimile or email shall be deemed to be original for purposes of this 

Agreement. 

12.6. No Third Party Beneficiaries. Except as otherwise specifically provided in this 

Agreement, this Agreement is made for the sole benefit of the parties. No other persons shall have 

any rights or remedies by reason of this Agreement against any of the parties or shall be considered 

to be third party beneficiaries of this Agreement in any way. 

12.7. Binding Effect. This Agreement shall inure to the benefit of the respective heirs, legal 

representatives and permitted assigns of each party, and shall be binding upon the heirs, legal 

representatives, successors and assigns of each party. 

12.8. Titles and Captions. All article, section and paragraph titles and captions contained in 

this Agreement are for convenience only and are not deemed a part of the context hereof. 

12.9. Pronouns and Plurals. All pronouns and any variations thereof are deemed to refer to 

the masculine, feminine, neuter, singular or plural as the identity of the person or persons may 

require. 

12.10. Execution by Investor Members. It is anticipated that this Agreement will be 

executed by Investor Members through the execution of a separate Investment Agreement. 

12.11. Legal Representation. The Company and the Manager have been represented by Lex 

Nova Law LLC in connection with the preparation of this Agreement. Each Investor Member (i) 

represents that such Member has not been represented by Lex Nova Law LLC in connection with 

the preparation of this Agreement, (ii) agrees that Lex Nova Law LLC may represent the Company 

and/or the Manager in the event of a dispute involving such Investor Member, and (iii) 

acknowledges that such Investor Member has been advised to seek separate counsel in connection 

with this Agreement. 

12.12. Days. Any period of days mandated under this Agreement shall be determined by 

reference to calendar days, not business days, except that any payments, notices, or other 

performance falling due on a Saturday, Sunday, or federal government holiday shall be considered 

timely if paid, given, or performed on the next succeeding business day. 

12.13. Relationship to Investment Agreement. In the case of an Investor Member, this 

Agreement governs such Investor Member’s ownership of Investor Shares and the operation of the 

Company, while the Investment Agreement governs such Investor Member’s purchase of Investor 

Shares. In the event of a conflict between the two agreements, this Agreement shall control. 

12.14. Entire Agreement. This Agreement constitutes the entire agreement among the parties 

with respect to its subject matter and supersedes all prior agreements and understandings.  
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 IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first 

written above. 

 Value Add Growth REIT III, LLC 

 

 By: DF Manager, LLC  

  As Manager 

 

 By: DiversyFund, Inc. 

  As Manager 

 

  

 By ___/s/Alan Lewis ____________________ 

  Alan Lewis, Chief Investment Officer 

  

 DF MANAGER, LLC 

 

 By: DiversyFund, Inc. 

  As Manager 

 

 

 By ___/s/Alan Lewis ____________________ 

  Alan Lewis, Chief Investment Officer 

 

 DIVERSYFUND, INC. 

 

 

 By ___/s/Alan Lewis ____________________ 

  Alan Lewis, Chief Investment Officer 
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VALUE ADD GROWTH REIT III, LLC  

AUTHORIZING RESOLUTION 

Class A Investor Shares 

 The undersigned, being the Manager of Value Add Growth REIT III, LLC, a Delaware 

limited liability company (the “Company”), hereby adopts the following as an “Authorizing 

Resolution” pursuant to section 3.2 of the Limited Liability Company Agreement dated March 16, 

2022 (the “LLC Agreement”): 

1. Definitions. Capitalized terms that are not otherwise defined in this Authorizing Resolution 

shall have the meanings given to them in the LLC Agreement. 

2. Authorization of Class. The Company shall have the authority to issue up to Seven Million 

Five Hundred Thousand (7,500,000) Investor Shares designated as “Class A Investor Shares,” 

having no par value, with the rights, preferences, powers, privileges and restrictions, qualifications, 

and limitations set forth in this Authorizing Resolution. 

3. Distributions.  

3.1. Definitions. The following definitions shall apply for purposes of this section 3: 

3.1.1. “Affiliated Person” means the Manager, the Developer, Alan Lewis, Craig 

Cecilio, and any person who would be treated as related to any of such persons under section 

267(b) or section 707(b) of the Internal Revenue Code of 1986. 

3.1.2. “Allocated Capital” means, for any Holder, an amount equal to the Unreturned 

Investment of such Holder multiplied by a fraction, the numerator of which is the Net Value of the 

Property that was the subject of the Capital Transaction (or the sum of Net Values, if more than 

one Property was the subject of the Capital Transaction) and the denominator of which is the Net 

Asset Value. 

3.1.3. “Capital Contribution” means (i) for a Holder who acquired his, her, or its Class 

A Investor Shares directly from the Company, the amount paid for such Class A Investor Shares; 

and (ii) for a Holder who acquired his, her, or its Class A Investor Shares from another person, the 

amount paid by the person who originally purchased such Class A Investor Shares from the 

Company. 

3.1.4. “Capital Transaction” means any sale, refinancing, or other transaction involving 

one or more Properties that is customarily considered as capital. 

3.1.5. “Catchup Return” means, as of the date of any distribution, an amount that bears 

the same proportion to the aggregate Investor Preferred Return paid (not accrued) through such 

date as thirty-five (35) bears to sixty-five (65), i.e., approximately 53.85%. 
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3.1.6. “Excess Distribution” means the aggregate amount of the distributions (not fees) 

received from the Company by an Affiliated Person, whether as the owner of Common Shares, 

Class A Investor Shares, or otherwise, in excess of the amount of such Affiliated Person’s Capital 

Contribution. 

3.1.7. “Final Holder” means a person who is a Holder upon the dissolution and 

liquidation of the Company, other than an Affiliated Person. 

3.1.8. “Holder” means an Investor Member who owns Class A Investor Shares. 

3.1.9. “Investor IRR” means, for any Holder, the IRR calculated on the Capital 

Contribution of each Holder, measured from the last day of the quarter, based on the calendar year, 

in which such Holder was admitted to the Company and assuming that the value of the Class A 

Investor Shares owned by such Holder is equal to the Residual Amount. The Investor IRR of a 

Holder who did not acquire his, her, or its Class A Investor Shares directly from the Company 

shall (i) be measured from the date the original owner of such Class A Investor Shares acquired 

such Class A Investor Shares from the Company, and (ii) take into account all distributions made 

with respect to Class A Investor Shares, to all owners. 

3.1.10. “Investor Preferred Return” means a cumulative, non-compounded return of 

seven percent (7%) per year on the Unreturned Investment of a Contributing Member. 

3.1.11. “IRR” means internal rate of return calculated using the “XIRR” function in 

Microsoft Excel, taking into account all Capital Contributions and distributions. 

3.1.12. “Member Loans” has the meaning set forth in section 2.3.1 of the LLC 

Agreement. 

3.1.13. “Net Asset Value” has the meaning set forth in section 8.7 of the LLC Agreement. 

3.1.14. “Net Value” means, for any Property, the net value of such Property used to 

calculate Net Asset Value.  

3.1.15. “Net Capital Proceeds” means the proceeds from any Capital Transaction that are 

not reinvested minus (i) the expenses the Company incurs with respect to the Capital Transaction, 

(ii) any repayments of debt made in connection with the Capital Transaction, (iii) brokerage 

commissions, and (iv) other costs customarily taken into account in calculating net proceeds, and 

after establishing such reserves against future needs as the Manager shall determine. 

3.1.16. “Operating Cash Flow” means the cash flow from the operations of the Company 

taking into account all revenue and all expense (including but not limited to debt service and the 

fees and charges payable to the Manager and its affiliates), and after establishing such reserves 

against future needs as the Manager shall determine. 

3.1.17. “Property” means a property owned by the Company. 

3.1.18. “Residual Value” means, for each Holder, the amount such Holder would receive 

if all of the assets of the Company were sold in a Capital Transaction for the values used to 
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calculate the Net Asset Value and the Net Capital Proceeds, as determined in the sole discretion 

of the Manager, along with any other cash or equivalents, distributed in accordance with this 

Authorizing Resolution. 

3.1.19. “Target IRR” means an Investor IRR of twelve percent (12%). 

3.1.20. “Unreturned Investment” means (i) for a Holder who acquired his, her, or its 

Class A Investor Shares directly from the Company, the Capital Contribution of such Holder 

reduced by the aggregate amount of any distributions received pursuant to section 3.3.3; and (ii) 

for a Holder who acquired his, her, or its Class A Investor Shares from another person, the Capital 

Contribution of such Holder reduced by the aggregate amount of any distributions received 

pursuant to section 3.3.3 by any previous owner of such Class A Investor Shares. 

3.2. Distributions of Operating Cash Flow. Within thirty (30) days after the end of each 

calendar year, or at such other more frequent intervals as the Manager shall determine, the 

Company shall distribute its Operating Cash Flow as follows: 

3.2.1. First, such Operating Cash Flow shall be used to repay any outstanding Member 

Loans.  

3.2.2. Second, any remaining Operating Cash Flow shall be distributed to the Holders 

until each Holder has received his, her, or its Investor Preferred Return for the current year and all 

prior years. 

3.2.3. Third, any remaining Operating Cash Flow shall be distributed to the holders of 

the Common Shares in an amount equal to the Catchup Return. 

3.2.4. Fourth, any remaining Operating Cash Flow shall be distributed: 

(a) Sixty five percent (65%) to the Holders; and 

(b) Thirty five percent (35%) to the holders of the Common Shares.  

3.3. Distributions of Net Capital Proceeds. Within thirty (30) days after the end of each 

calendar year, or at such other more frequent intervals as the Manager shall determine, the 

Company shall distribute its Net Capital Proceeds as follows: 

3.3.1. First, such Net Capital Proceeds shall be used to repay any outstanding Member 

Loans. 

3.3.2. Second, any remaining Net Capital Proceeds shall be distributed to the Holders 

until each Holder has received his, her, or its Investor Preferred Return for the current year and all 

prior years, provided that once a Holder has received his, her, or its Investor Preferred Return for 

the current year and all prior years. 

3.3.3. Third, any remaining Net Capital Proceeds shall be distributed to the holders of 

the Common Shares in an amount equal to the Catchup Return. 
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3.3.4. Fourth, any remaining Net Capital Proceeds shall be distributed to the Holders 

until each Holder has received a full return of his, her, or its Allocated Capital from the Capital 

Transaction. 

3.3.5. Fifth, until each Holder has achieved the Target IRR, any remaining Net Capital 

Proceeds shall be distributed thirty five percent (35%) to the holders of the Common Shares and 

sixty five percent (65%) to the Holders, provided that once a Holder has achieved the Target IRR, 

such Holder shall not receive any additional distribution pursuant to this paragraph. 

3.3.6. Sixth, any remaining Net Capital Proceeds shall be distributed: 

(a) Fifty percent (50%) to the Holders; and 

(b) Fifty percent (50%) to the holders of Common Shares.  

3.4. Distributions Among Holders. Unless otherwise indicated, any distributions to be 

made to the Holders as a group, or to the holders of Common Shares as a group, shall be made pro 

rata based on the number of Shares owned. However, the Manager may adjust the amount 

distributed to each Holder if the Class A Investor Shares owned by such Holder were not 

outstanding during the entire period to which the distribution relates. 

3.5. Clawback.  

3.5.1. In General. If, upon the liquidation and dissolution of the Company, any Final 

Holder has received an Investor IRR of less than seven percent (7%), then each Affiliated Person 

who has received an Excess Distribution shall re-contribute to the Company such Excess 

Distributions and such Excess Distributions shall be distributed to such Final Holders until each 

Final Holder has received an Investor IRR of seven percent (7%). 

3.5.2. Pro Rate Contributions and Distributions. All Excess Distributions received 

by Affiliated Persons shall be re-contributed pursuant to section 3.5.1 on a pro rata basis, based 

on the total amount of Excess Distributions each Affiliated Person has received. Similarly, all 

Excess Distributed to Final Holders pursuant to section 3.5.1 shall be distributed on a pro rata 

basis, based on the amount required for each Final Holder to receive an Investor IRR of seven 

percent (7%). 

3.6. Calculations. All calculations required by this section 3 shall be made using 

commercially reasonable methods, and, in the absence of fraud, its calculation shall be final and 

not subject to dispute. 

4. Price. Initially, the Class A Investor Shares shall be offered to the public for Ten Dollars 

($10.00) for each Class A Investor Share. The price may be increased or decreased by the Manager 

based on changes in the Net Asset Value.  

5. Manner of Offering. Initially, the Class A Investor Shares shall be offered to the public in 

an offering under Tier 2 of Regulation A issued by the Securities and Exchange Commission. 
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However, Class A Investor Shares may also be offered and sold publicly or privately in other 

offerings as determined by the Manager. 

6. Amendment of Rights. The Company shall not amend, alter or repeal the preferences, 

special rights, or other powers of the Class A Investor Shares so as to affect adversely the Class A 

Investor Shares vis-à-vis the Common Shares or any other series of Investor Shares, without the 

consent of the holders of a majority of the then-outstanding Class A Investor Shares. 

7. Other Class. The Company may issue one or more series of Investor Shares with rights 

superior to those of the Class A Investor Shares, provided that Shares of such series may not be 

owned by the Manager or its affiliates. Without limiting the preceding sentence, the Company may 

issue a series of Investor Shares whose holders have the right to receive distributions before any 

distributions are made to the holders of the Class A Investor Shares. 

8. Preemptive Rights. Holders of the Class A Investor Shares shall have no preemptive rights 

or other rights to subscribe or purchase additional securities of the Company. 

DATED:  March 16, 2022 

 DF MANAGER, LLC 

  

 By: DiversyFund, Inc., Manager 

 

 

 By: __/s/Alan Lewis_____________________ 

  Alan Lewis, Chief Investment Officer 
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VALUE ADD GROWTH REIT III LLC 

Summary of LLC Agreement and Authorizing Resolution 

 

The Company as a whole is governed by an agreement captioned “Limited Liability Company 

Agreement” dated March 16, 2022. We refer to this as the “LLC Agreement.”  

The Class A Investor Shares being offered in this Offering were created when the Manager adopted 

a resolution pursuant to section 3.2 of the LLC Agreement. We refer to this as the “Authorizing 

Resolution.”  

The following summarizes some of the key provisions of the LLC Agreement and the Authorizing 

Resolution. This summary is qualified in its entirety by the LLC Agreement itself, which is 

included as Exhibit C, and by the Authorizing Resolution itself, which is included as Exhibit D. 

FORMATION AND OWNERSHIP 

The Company was formed in Delaware on March 16, 2022, pursuant to the Delaware Limited 

Liability Company Act. 

Under the LLC Agreement, ownership interests in the Company are referred to as “Shares,” while 

the owners are referred to as “Members.” 

Immediately before this Offering, the only owner of the Company was the Sponsor. Investors who 

buy Class A Investor Shares in the Offering will become owners, and the Company might admit 

other owners in the future. 

SHARES AND OWNERSHIP 

The interests in the Company are denominated by 20,000,000 “Shares,” consisting of 1,000,000 

“Common Shares” and 19,000,000 “Investor Shares.” The Manager may further divide the 

19,000,000 Investor Shares into one or more classes, by adopting one or more authorizing 

resolutions. Anyone owning Investor Shares is referred to in the LLC Agreement as an “Investor 

Member.”  

The Manager adopted the Authorizing Resolution to create the Class A Investor Shares. Any 

Investor who buys Class A Investor Shares in the Offering will be an “Investor Member” under 

the LLC Agreement. 

All of the Common Shares of the Company are owned by DiversyFund, Inc., an affiliate of the 

Manager, which we refer to as the “Sponsor.” The Class A Investor Shares will be owned by 

Investors, and are the subject of this Offering. By adopting other authorizing resolutions, the 

Manager may create, offer, and sell other classes of Investor Shares in the future, which could have 

rights superior to the rights of the Class A Investor Shares. 

MANAGEMENT 
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The Manager has complete discretion over all aspects of the business conducted by the Company. 

For example, the Manager may (i) admit new members to the Company; (ii) enter into contracts 

on behalf of the Company; (iii) borrow money; (iv) acquire and dispose of assets; (v) determine 

the timing and amount of distributions to Members; (vi) create new classes of limited liability 

company interests; (vii) determine the information to be provided to the Members; (viii) grant liens 

and other encumbrances on the assets of the Company; (ix) and dissolve the Company.  

Investors who purchase Class A Investor Shares will not have any right to vote on any issue other 

than certain amendments to the LLC Agreement, or to remove the Manager. 

Certain terms of the services to be provided by the Manager, as well as the compensation to be 

paid to the Manager by the Company, are set forth in the Management Services Agreement 

between the Company and the Manager dated March 16, 2022, which we refer to as the 

“Management Agreement.” A copy of the Management Agreement is attached as Exhibit F. 

The Manager can only be removed for “cause” under a procedure set forth in section 5.6 of the 

LLC Agreement.  

The term “cause” includes: 

• An uncured breach of the LLC Agreement or the Management Agreement by the 

Manager; or 

• The bankruptcy of the Manager; or  

• Certain misconduct on the part of the Manager, if the individual responsible for the 

misconduct is not terminated. 

A vote to remove the Manager for cause must be approved by Investor Members owning at least 

75% of the outstanding Investor Shares. Whether “cause” exists would then be decided in 

arbitration proceedings conducted under the rules of the American Arbitration Association. 

EXCULPATION AND INDEMNIFICATION OF MANAGER 

The LLC Agreement protects the Manager, its affiliates, their members, managers, officers, 

employees, and agents, and the officers, employees, and agents of the Company from lawsuits 

brought by Investors or other parties. For example, it provides that such persons will not be 

responsible to Investors or the Company for mistakes, errors in judgment, or other acts or 

omissions (failures to act) as long as the act or omission was not the result of fraud or willful 

misconduct by such persons. This limitation of liability is referred to as “exculpation.” The LLC 

Agreement also provides that these persons do not owe any fiduciary duties to the Company or its 

owners. 

 

The LLC Agreement also requires the Company to indemnify (reimburse) the directors, officers 

and employees of the Company and their affiliates from losses, liabilities, and expenses they incur 

in performing their duties, provided that they (i) acted in good faith and in a manner believed to 
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be in, or not opposed to, the best interests of the Company and, with respect to any criminal 

proceeding, had no reasonable cause to believe his conduct was unlawful, and (ii) the challenged 

conduct did not constitute fraud or willful misconduct, in either case as determined by a final, 

nonappealable order of a court of competent jurisdiction. For example, if a third party sued the 

Manager on a matter related to the Company’s business, the Company would be required to 

indemnify the Manager for any losses or expenses it incurs in connection with the lawsuit, 

including attorneys’ fees, judgments, etc. However, this indemnification is not available where a 

court or other juridical or governmental body determines that the person to be indemnified is not 

entitled to indemnification under the standard described in the preceding sentence.  

Notwithstanding the foregoing, no exculpation or indemnification is permitted to the extent such 

exculpation or indemnification would be inconsistent with the requirements of federal or state 

securities laws or other applicable law. 

The detailed rules for exculpation and indemnification are set forth in section 6 of the LLC 

Agreement. 

OBLIGATION TO CONTRIBUTE CAPITAL 

Once an Investor pays for his, her, or its Class A Investor Shares, he, she, or it will not be required 

to make any further contributions to the Company. However, if an Investor has wrongfully 

received a distribution he, she, or it might have to pay it back. 

PERSONAL LIABILITY 

No Investor will be personally liable for any of the debts or obligations of the Company. 

DISTRIBUTIONS 

The manner in which the Company will distribute its available cash is described in the Form C. 

TRANSFERS AND FIRST RIGHT OF REFUSAL 

In general, Investors may freely transfer their Class A Investor Shares. However, the Manager may 

prohibit a transfer that the Manager determines would jeopardize the status of the Company as a 

REIT. 

If an Investor wants to sell Class A Investor Shares, the Investor must first offer the Class A 

Investor Shares to the Manager. 
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DEATH, DISABILITY, ETC. 

If an Investor who is a human being (as opposed to an Investor that is a legal entity) should die or 

become incapacitated, the Investor or his, her or its successors will continue to own the Investor’s 

Class A Investor Shares. 

FEES TO MANAGER AND AFFILIATES 

The Company will pay certain management fees and other fees to the Manager, as summarized in 

the Form C.  

MANDATORY REDEMPTION 

The Manager may cause the Company to redeem (purchase) the Class A Investor Shares owned 

by an Investor in some circumstances (in effect kicking the Investor out of the deal) as described 

in the Form C.  

“DRAG-ALONG” RIGHT 

If the Manager wants to sell the business conducted by the Company, it may affect the transaction 

as a sale of the assets owned by the Company or as a sale of all the Interests in the Company. In 

the latter case, Investors will be required to sell their Class A Investor Shares as directed by the 

Manager, receiving the same amount they would have received had the transaction been structured 

as a sale of assets. 

NO REDEMPTION RIGHT 

Investors will not have any right to cause the Company to redeem (buy back) their Class A Investor 

Shares. 

ELECTRONIC DELIVERY 

All documents, including all tax-related documents, will be transmitted by the Company to 

Investors via electronic delivery. 

AMENDMENT 

The Manager may amend the LLC Agreement unilaterally (that is, without the consent of anyone 

else) for a variety of purposes, including to: 

• Cure ambiguities or inconsistencies in the LLC Agreement; 

• Add to its own obligations or responsibilities; 

• Change the name of the Company; 
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• Ensure that the Company (including the Company) satisfies applicable laws, including tax 

and securities laws; and  

• Ensure that the Company is eligible to be treated as a REIT.  

An amendment that has, or could reasonably be expected to have, an adverse effect on Investors, 

requires the consent of the Manager and Investors holding a majority of the Class A Investor 

Shares. 

An amendment that would require an Investor to make additional capital contributions or impose 

personal liability on an Investor requires the consent of the Manager and each affected Investor. 
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MANAGEMENT SERVICES AGREEMENT 

 This is an Agreement, entered into as of March 16, 2022, by and between Value Add Growth 

REIT III, LLC, a Delaware limited liability company (the “Company”), and DF Manager, LLC, a 

Delaware limited liability company (the “Manager”).  

Background  

 The Company intends to qualify as a “real estate investment trust” under section 856 of the 

Internal Revenue Code of 1986, as amended, and wishes to engage the Manager to perform certain 

services.  

 NOW, THEREFORE, intending to be legally bound and acknowledging the receipt of 

adequate consideration, the parties hereto agree as follows: 

1. Definitions. Capitalized terms not otherwise defined in this Agreement shall have the 

following meanings: 

1.1. “Affiliate” means, with respect to a Person, any other Person that directly or indirectly 

controls, is controlled by, or is under common control with, that Person. For purposes of this 

definition, “control” of a Person means the possession, directly or indirectly, of the power to direct 

or cause the direction of the management and policies of that Person, whether by contract, through 

the ownership of voting securities, or otherwise. 

1.2. “Agreement” means this Management Services Agreement, as amended from time to 

time. 

1.3.  “Business Day” means a day on which the banks are opened for business in New York 

City.  

1.4. “Certificate of Formation” means the Certificate of Formation of the Company, as 

amended. 

1.5. “Code” means the Internal Revenue Code of 1986, as amended.  

1.6. “Effective Date” means the date of this Agreement. 

1.7. “Governing Instruments” means the Certificate of Formation, the LLC Agreement, and 

any “Authorizing Resolution” adopted under the LLC Agreement.  

1.8. “LLC Agreement” means the Limited Liability Company Agreement of the Company 

dated March 16, 2022, as amended. 

1.9. “Management Fee” means the fee described in section 5. 

1.10. “Member” means a Person who is an “Investor Member” of the Company within the 

meaning of the LLC Agreement. 
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1.11. “Person” means any individual or legal entity, including a corporation, partnership, 

joint venture, limited liability company, estate, or trust. 

1.12. “Portfolio” means a portfolio of Property as described in section 1.4 of the LLC 

Agreement. 

1.13. “Property” means a mortgage or other real estate asset acquired by the Company.  

1.14. “REIT” means a “real estate investment trust” as defined in section 856 of the Code. 

2. Duties of the Manager. 

2.1. In General. Pursuant to section 5.1.2 of the LLC Agreement, the Manager shall have 

full and complete authority, power and discretion to manage and control the business, affairs and 

properties of the Company, to make all decisions regarding those matters, to execute any contracts 

or other instruments on behalf of the Company, and to perform any and all other acts or activities 

customary or incidental to the management of the business conducted by the Company. The 

provisions of this section 2 set forth certain specific duties of the Manager, but shall not be deemed 

to restrict the authority of the Manager pursuant to the LLC Agreement. 

2.2. Investment Management. The Manager shall: 

2.2.1. Develop, design, oversee, implement, and periodically review the Company’s 

investment strategy and guidelines; 

2.2.2. Serve as the Company’s investment and financial manager; 

2.2.3. Review joint ventures and other relationships with third parties; 

2.2.4. Seek out and review market research and economic and statistical data in 

connection with the Company’s investments and investment objectives and policies; 

2.2.5. Oversee and conduct due diligence processes related to prospective investments; 

2.2.6. Prepare reports regarding prospective investments that include recommendations 

and supporting documentation necessary for the Manager’s investment committee to evaluate the 

proposed investments;  

2.2.7. Evaluate potential asset dispositions, sales, or liquidity transactions;  

2.2.8. Structure and negotiate the terms and conditions of transactions pursuant to which 

the assets of the Company may be sold; 

2.2.9. Identify and evaluate potential financing and refinancing sources; 

2.2.10. Negotiate the terms of, arrange, and execute financing agreements; 

2.2.11. Manage relationships between the Company and its lenders;  
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2.2.12. Monitor and oversee the service of the Company’s financing facilities; and 

2.2.13. Negotiate and execute approved investments and other transactions. 

2.3. Capital Formation. The Manager shall manage and supervise one or more offerings 

of interests in the Company, including for each offering (i) selecting the appropriate type of 

offering; (ii) designing the instrument to be acquired by investors in the offering; (iii) preparing, 

with the assistance of counsel, the appropriate offering documents and other materials, including 

but not limited to disclosure materials and subscription agreements; (iv) preparing marketing 

materials related to the offering; (v) selecting one or more distribution channels for the offering; 

(vi) reviewing subscriptions from prospective investors; (vii) complying with the laws that apply 

to the offering, including securities laws; (viii) selecting escrow agents, transfer agents, and other 

third parties; and (ix) performing all other services required to conduct and complete the offering. 

2.4. Asset Management. The Manager shall: 

2.4.1. Engage the services of such consultants, accountants, lenders, technical 

managers, attorneys, corporate fiduciaries, escrow agents, depositaries, custodians, transfer agents, 

agents for collection, insurers, insurance agents, developers, construction companies and other 

third parties the Manager believes necessary or appropriate for the conduct of the business of the 

Company; 

2.4.2. Monitor the value of the investments of the Company; 

2.4.3. Monitor and evaluate the performance of the investments of the Company; 

2.4.4. Formulate and oversee the implementation of strategies for the administration, 

promotion, management, operation, maintenance, improvement, financing and refinancing, 

marketing, leasing and disposition of investments on an overall portfolio basis; and 

2.4.5. Coordinate and manage relationships between the Company and any joint venture 

partners. 

2.5. Accounting and Administrative. The Manager shall: 

2.5.1. Maintain the books and records of the Company; 

2.5.2. Manage, perform, and/or supervise the various administrative functions 

necessary for the day-to-day operations of the Company; 

2.5.3. Provide or arrange for administrative services, legal services, office space, office 

furnishings, personnel and other overhead items necessary and incidental to the Company’s 

business and operations; 

2.5.4. Collect, maintain, and distribute information as required by law;  
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2.5.5. Oversee tax and compliance services and risk management services and 

coordinate with appropriate third parties, including independent accountants and other consultants, 

on related tax matters; 

2.5.6. Maintain appropriate technology systems for the operations of the Company; 

2.5.7. Make, change, and revoke such tax elections on behalf of the Company as the 

Manager deems appropriate, including, without limitation, (i) making an election be treated as a 

REIT or to revoke such status, and (ii) making an election to be classified as an association taxable 

as a corporation for U.S. federal income tax purposes; 

2.5.8. Comply with the requirements of all governmental agencies, including the 

Securities and Exchange Commission; and 

2.5.9. Oversee all reporting, record keeping, internal controls and similar matters in a 

manner to allow the Company to comply with applicable law. 

2.6. Member Services. The Manager shall (i) manage and coordinate distributions and 

payments to Members; (ii) manage and coordinate communications with Members; (iii) distribute 

reports, updates, and other information to Members; (iv) handle redemption requests from 

Members; and (v) provide services in the nature of investor relations. 

2.7. Miscellaneous Services. In addition to the services enumerated above, the Manager 

shall perform such services on behalf of the Company as it deems necessary or advisable in its 

capacity as the sole manager of the Company. 

2.8. Restrictions on Manager. The Manager shall refrain from any action which would (i) 

adversely affect the status of the Company or, if applicable, any subsidiary of the Company, as a 

REIT; (ii) violate any material law, rule or regulation of any governmental body or agency having 

jurisdiction over the Company or any such subsidiary; or (iii) not be permitted by the Governing 

Instruments. 

2.9. Engagement of Third Parties. 

2.9.1. In General. The Manager may retain, for and on behalf of the Company, the 

services of third parties (including Affiliates of the Manager), including, without limitation, 

accountants, legal counsel, appraisers, insurers, brokers, dealers, transfer agents, registrars, 

developers, investment banks, financial advisors, banks and other lenders and others as the 

Manager deems reasonably necessary or advisable in connection with the management and 

operations of the Company. The costs and expenses related to the retention of third parties shall 

be the sole cost and expense of the Company except to the extent the third party is retained to 

perform obligations of the Manager or the costs and expenses are not reimbursable pursuant to 

section 7.1.  
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2.9.2. Affiliates. The Manager shall have the right to cause any of its services under this 

Agreement to be rendered by the Manager’s employees or Affiliates of the Manager. The Company 

shall pay or reimburse the Manager or its Affiliates (subject to the foregoing approval) for the 

reasonable and actually incurred cost and expense of performing such services by the Affiliate, 

including, without limitation, back office support services specifically requested by the Company 

if the costs and expenses of such Affiliate would have been reimbursable under this Agreement if 

such Affiliate were an unaffiliated third party, or if such service had been performed by the 

Manager itself. 

3. Other Activities of the Manager. Nothing in this Agreement shall prevent the Manager or 

its Affiliates, officers, directors or employees, from providing services similar to those it provides 

for the Company to other businesses, including but not limited to other REITs. The Company 

acknowledges that the Manager will not be performing services on behalf of the Company on a 

full-time basis but will instead devote such time to the business of the Company as the Manager 

determines in its sole discretion. Further, the Company acknowledges that the advice given to the 

Company by the Manager could be different than the advice given by the Manager to other persons, 

depending on the circumstances. The Company shall be entitled to equitable – but not preferential 

– treatment in receiving information, recommendations, and any other services.  

4. Bank Accounts. The Manager shall establish and maintain one or more bank accounts in the 

name of the Company or any subsidiary of the Company, and shall collect and deposit into any 

such account or accounts, and disburse funds from any such account or accounts in a manner 

consistent with this Agreement, including, without limitation, the payment of fees to the Manager. 

The Manager shall not comingle with funds of the Company with those of any other Person, 

including the Manager or any of its Affiliates. 

5. Management Fee. Each year, the Manager shall be entitled to an asset management fee equal 

to two percent (2%) of the aggregate capital raised in this Offering.  The Manager may, in its sole 

discretion, require the payment of the annual asset management fee up to five years in advance, 

which shall be non-refundable. 

6. Expenses of the Manager and the Company. 

6.1. Expenses of the Manager. The Manager shall be responsible for the following 

expenses: 

6.1.1. Employment expenses of the personnel employed by the Manager, including, 

without limitation, salaries (base and bonuses), wages, payroll taxes, and the cost of benefit plans; 

and 

6.1.2. Rent, telephone, utilities, office furniture, equipment, machinery and other office, 

internal and overhead expenses of the Manager required for the Company’s day-to-day operations, 

including, bookkeeping, clerical and back-office services provided by the Manager, provided, 

however, that the Company shall pay for supplies applicable to operations (paper, software, 

presentation materials, etc.).  
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6.2. Expenses of the Company. The Company shall pay all of the costs and expenses of 

the Company and the Manager incurred solely on behalf of the Company or any subsidiary or in 

connection with this Agreement, other than those expenses that are specifically the responsibility 

of the Manager pursuant to section 6.1. Without limiting the generality of the foregoing, the 

following costs and expenses of the Company or any subsidiary of the Company shall be paid by 

the Company: 

6.2.1. Costs and expenses associated with the formation of the Company, the Manager, 

and their Affiliates;  

6.2.2. Costs and expenses associated with the capital raising activities of the Company 

and its subsidiaries, including, without limitation, the costs and expenses of the preparation of the 

Company’s registration statements and marketing costs; 

6.2.3. Costs and expenses of the Company in connection with the acquisition, 

disposition, financing, hedging, administration and ownership of the Company’s or any 

subsidiary’s investment assets, including legal fees, accounting fees, consulting fees, trustee fees, 

appraisal fees, insurance premiums, commitment fees, brokerage fees, guaranty fees, ad valorem 

taxes, costs of foreclosure, property management, maintenance, repair and improvement of 

property and premiums for insurance on property owned by the Company or any subsidiary of the 

Company; 

6.2.4. Costs and expenses associated with the establishment and maintenance of any 

credit facilities, warehouse loans and other indebtedness of the Company and its subsidiaries, 

including commitment fees, legal fees, closing and other costs; 

6.2.5. Taxes and license fees applicable to the Company or any subsidiary of the 

Company, including interest and penalties; 

6.2.6. Fees paid to and expenses of third-party advisors and independent contractors, 

consultants, managers and other agents engaged by the Company or any subsidiary of the 

Company or by the Manager for the account of the Company or any subsidiary of the Company; 

6.2.7. Insurance costs incurred by the Company or any subsidiary of the Company 

including, but not limited to, insurance paid for by the Company to insure the Manager for 

liabilities as a result of being the manager for the Company; 

6.2.8. Custodian, transfer agent, and registrar fees and charges incurred by the 

Company; 

6.2.9. Third-party legal, accounting and auditing fees and expenses and other similar 

services relating to the Company’s or any subsidiary’s operations including, without limitation, all 

quarterly and annual audit or tax fees and expenses; 

6.2.10. Legal, expert, and other fees and expenses relating to any actions, proceedings, 

lawsuits, demands, causes of action and claims, whether actual or threatened, made by or against 

the Company, or which the Company is authorized or obligated to pay under applicable law or its 

Governing Instruments; 
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6.2.11. Any judgment or settlement of pending or threatened proceedings (whether civil, 

criminal or otherwise) against the Company or any subsidiary of the Company, or which the 

Company is obligated to pay under applicable law or its Governing Instruments; 

6.2.12. Travel and related expenses of the Manager incurred in connection with the 

business of the Company, including, without limitation, travel and expenses incurred in connection 

with the purchase, financing, refinancing, sale or other disposition of Property or other investments 

of the Company;  

6.2.13. The expenses of organizing, modifying, or dissolving the Company or any 

subsidiary of the Company, costs preparatory to entering into a business or activity, and costs of 

winding up or disposing of a business or activity of the Company or its subsidiaries; 

6.2.14. The expenses relating to distributions to Member; 

6.2.15. The expenses of third parties relating to communications to Members; 

6.2.16. The cost of complying with the reporting and other requirements of governmental 

bodies or agencies, including the cost of preparing and distributing reports to Members; 

6.2.17. The expenses relating to any office or office facilities maintained by the Company 

or any subsidiary of the Company (exclusive of the office of the Manager and/or Affiliates of the 

Manager), including, without limitation, rent, telephone, utilities, office furniture, and equipment; 

6.2.18. Costs and expenses related to the design and maintenance of the Company’s 

website or sites and associated with any computer software or hardware that is used solely for the 

Company; and 

6.2.19. All other expenses of the Company or any subsidiary of the Company that are not 

the responsibility of the Manager under section 6.1. 

6.3. Expense Reimbursement to the Manager. Costs and expenses incurred by the 

Manager on behalf of the Company or its subsidiaries shall be reimbursed in cash monthly to the 

Manager within five (5) Business Days of receipt by the Company from the Manager of a statement 

of such costs and expenses. Cost and expense reimbursement to the Manager shall be subject to 

adjustment at the end of each calendar year in connection with the annual audit of the Company. 

7. Term and Termination. 

7.1. In General. This Agreement shall remain in effect for as long as the Manager remains 

the manager of the Company pursuant to the LLC Agreement.  
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7.2. Payments upon Termination. Following any termination of this Agreement, the 

Company shall pay to the Manager not later than five (5) Business Days after the effective date of 

such termination (i) all reimbursable costs and expenses permitted under the Agreement (to the 

extent not previously reimbursed to the Manager), if any, as of the date of the effectiveness of such 

termination of this Agreement; and (ii) all Management Fees accrued through the date of 

termination. 

7.3. Action upon Termination. In connection with any termination of this Agreement, the 

Manager shall promptly: 

7.3.1. Terminate its activities on behalf of the Company; 

7.3.2. Pay over to the Company or any subsidiary of the Company all money collected 

and held for the account of the Company or any subsidiary of the Company by the Manager 

pursuant to this Agreement; 

7.3.3. Deliver to the Company an accounting, including a statement showing all 

payments collected by it and a statement of all money held by it, covering the period following the 

date of the last accounting furnished with respect to the Company or any subsidiary of the 

Company; 

7.3.4. Deliver to the Company all property and documents of the Company or any 

subsidiary of the Company then in the custody of the Manager; 

7.3.5. Assign to the Company any authorized agreements the Manager executed in its 

name on behalf of the Company (and obtain the counter-parties’ consent thereto); and 

7.3.6. Assign to the Company all proprietary information with respect to the Company, 

including, without limitation, software, models, intellectual property, licenses, trade names and 

trademarks. 

7.4. Termination of Manager’s Obligations. Upon any termination of this Agreement, the 

Manager shall have no further obligations or responsibilities on behalf of the Company. 

7.5. Survival of Obligations. The termination of this Agreement shall not affect the rights 

or obligations of the parties as in effective immediately before termination, or relieve either party 

for a breach of this Agreement before termination. 

8. Assignment. Neither the Manager nor the Company may assign its duties or obligations 

under this Agreement without the prior written consent of the other party. 
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9. Representations, Warranties and Covenants of Manager. The Manager hereby represents 

and warrants to the Company as follows: 

9.1. Due Formation. The Manager is duly organized, validly existing, and in good standing 

under the laws of Delaware, has the power to own its assets and to transact the business in which 

it is now engaged and is duly qualified to do business and is in good standing under the laws of 

each jurisdiction where its ownership or lease of property or the conduct of its business requires 

such qualification, except for failures to be so qualified, authorized or licensed that could not in 

the aggregate have a material adverse effect on the business operations, assets or financial 

condition of the Manager and its subsidiaries, taken as a whole. The Manager does not do business 

under any fictitious business name. 

9.2. Power and Authority. The Manager has the power and authority to execute, deliver 

and perform this Agreement and all obligations required under this Agreement and has taken all 

necessary corporate action to authorize this Agreement on the terms and conditions hereof and the 

execution, delivery and performance of this Agreement and all obligations required under this 

Agreement. Except as shall have been obtained, no consent of any other person including, without 

limitation, stockholders and creditors of the Manager, and no license, permit, approval or 

authorization of, exemption by, notice or report to, or registration, filing or declaration with, any 

governmental authority is required by the Manager in connection with this Agreement or the 

execution, delivery, performance, validity or enforceability of this Agreement and all obligations 

required under this Agreement. This Agreement has been and each instrument or document 

required under this Agreement will be executed and delivered by a duly authorized officer of the 

Manager, and this Agreement constitutes, and each instrument or document required under this 

Agreement when executed and delivered under this Agreement will constitute, the legally valid 

and binding obligation of the Manager enforceable against the Manager in accordance with its 

terms. 

9.3. Execution, Delivery and Performance. The execution, delivery and performance of 

this Agreement and the documents or instruments required under this Agreement will not violate 

any provision of any existing law or regulation binding on the Manager, or any order, judgment, 

award or decree of any court, arbitrator or governmental authority binding on the Manager, or the 

governing instruments of, or any securities issued by, the Manager or of any mortgage, indenture, 

lease, contract or other agreement, instrument or undertaking to which the Manager is a party or 

by which the Manager or any of its assets may be bound, the violation of which would have a 

material adverse effect on the business operations, assets or financial condition of the Manager 

and its subsidiaries, taken as a whole, and will not result in, or  require, the creation or imposition 

of any lien on any of its property, assets or revenues pursuant to the provisions of any such 

mortgage indenture, lease, contract or other agreement, instrument or undertaking. 

9.4. No Limitations. The personnel of the Manager providing services to the Company on 

the Manager’s behalf pursuant to this Agreement will be free of legal and contractual impediments 

to their provision of services pursuant to the terms of this Agreement. 
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10. Miscellaneous. 

10.1. Notices. Any notice or document required or permitted to be given under this 

Agreement may be given by a party or by its legal counsel and shall be deemed to be given (i) one 

day after the date such notice is deposited with a commercial overnight delivery service with 

delivery fees paid, or (ii) on the date transmitted by f electronic mail with written acknowledgment 

of receipt, to the following addresses or such other address or addresses as the parties may 

designate from time to time by notice satisfactory under this section: 

Company Value Add Growth REIT III, LLC 

750 B Street, Suite 1930 

San Diego, CA. 92101 

customerrelations@diversyfund.com  

 

Manager DF Manager, LLC 

750 B Street, Suite 1930 

San Diego, CA. 92101 

customerrelations@diversyfund.com  

 

 

10.2. Binding Nature of Agreement: Successors and Assigns. This Agreement shall be 

binding upon and inure to the benefit of the parties hereto and their respective heirs, personal 

representatives, successors and assigns as provided in this Agreement. 

10.3. Entire Agreement. This Agreement contains the entire agreement and understanding 

between the Manager and the Company with respect to the subject matter of this Agreement, and 

supersedes all prior and contemporaneous agreements, understandings, inducements and 

conditions, express or implied, oral or written, of any nature whatsoever.  

10.4. Governing Law. This Agreement shall be governed by the internal laws of California 

without giving effect to the principles of conflicts of laws. Each party hereby (i) consents to the 

personal jurisdiction of the California courts or the Federal courts located in or most 

geographically convenient to San Diego, California, (ii) agrees that all disputes arising from this 

Agreement shall be prosecuted in such courts, (iii) agrees that any such court shall have in 

personam jurisdiction over such party, (iv) consents to service of process by notice sent by regular 

mail to the address set forth on Schedule A and/or by any means authorized by California law, and 

(v) if such party is not otherwise subject to service of process in California, agrees to appoint and 

maintain an agent in California to accept service, and to notify the other party of the name and 

address of such agent. 

10.5. Waiver of Jury Trial.   Each party acknowledges and agrees that any controversy that 

may arise under this Agreement is likely to involve complicated and difficult issues and, therefore, 

each party irrevocably and unconditionally waives any right it may have to a trial by jury in respect 

of any legal action arising out of or relating to this Agreement. 

10.6. No Waiver; Cumulative Remedies. No failure to exercise and no delay in exercising, 
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on the part of any party hereto, any right, remedy, power or privilege hereunder shall operate as a 

waiver thereof; nor shall any single or partial exercise of any right, remedy, power or privilege 

hereunder preclude any other or further exercise thereof or the exercise of any other right, remedy, 

power or privilege. Except as otherwise provided in this Agreement, the rights, remedies, powers 

and privileges herein provided are cumulative and not exclusive of any rights, remedies, powers 

and privileges provided by law. No waiver of any provision hereunder shall be effective unless it 

is in writing and is signed by the party asserted to have granted such waiver. 

10.7. Headings. The headings of the sections of this Agreement have been inserted for 

convenience of reference only and shall not be deemed part of this Agreement. 

10.8. Counterparts. This Agreement may be executed in any number of counterparts, each 

of which shall be deemed to be an original as against any party whose signature appears thereon, 

and all of which shall together constitute one and the same instrument. This Agreement shall 

become binding when one or more counterparts of this Agreement, individually or taken together, 

shall bear the signatures of all of the parties reflected hereon as the signatories. 

10.9. Severability. Any provision of this Agreement that is prohibited or unenforceable in 

any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such prohibition or 

unenforceability without invalidating the remaining provisions hereof, and any such prohibition or 

unenforceability in any jurisdiction shall not invalidate or render unenforceable such provision in 

any other jurisdiction, provided that each party can obtain substantially all of the benefits 

anticipated by this Agreement. 

10.10. Gender. Words used herein regardless of the number and gender specifically used shall 

be deemed and construed to include any other number, singular or plural, and any other gender, 

masculine, feminine or neuter, as the context requires. 

10.11. Attorneys’ Fees. Should any action or other proceeding be necessary to enforce any of 

the provisions of this Agreement or the various transactions contemplated hereby, the prevailing 

party will be entitled to recover its actual reasonable attorneys’ fees and expenses from the non-

prevailing party. 

10.12. Amendments. No amendment, modification, or waiver of any provision of this 

Agreement shall be binding unless in writing and signed by the party against whom the operation 

of such amendment, modification, or waiver is sought to be enforced. The consent or approval of 

the Company’s stockholders shall not be required in connection with any amendment, modification 

or waiver. 
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10.13. Force Majeure. Neither party shall be entitled to recover damages or terminate this 

Agreement by virtue of any delay or default in performance by the other party (other than a delay 

or default in the payment of money) if such delay or default is caused by Acts of God, government 

restrictions (including the denial or cancellation of any export or other necessary license), wars, 

insurrections and/or any other cause beyond the reasonable control of the party whose performance 

is affected; provided that the party experiencing the difficulty shall give the other prompt written 

notice following the occurrence of the cause relied upon, explaining the cause and its effect in 

reasonable detail. Dates by which performance obligations are scheduled to be met will be 

extended for a period of time equal to the time lost due to any delay so caused. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date 

first written above. 

 

 VALUE ADD GROWTH REIT III, LLC 

 

 By: DF Manager, LLC  

  As Manager 

 

 By: DiversyFund, Inc. 

  As Manager 

 

  

 By _/s/Alan Lewis______________________ 

  Alan Lewis, Chief Investment Officer 

  

 DF MANAGER, LLC 

 

 By: DiversyFund, Inc. 

  As Manager 

 

 

 By __/s/Alan Lewis _____________________ 

  Alan Lewis, Chief Investment Officer 
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VALUE ADD GROWTH REIT III LLC 

Federal Income Tax Consequences 

 

The following summarizes some of the Federal income tax consequences of the Company and 

Investors. This summary is based on the Internal Revenue Code (the “Code”), regulations issued 

by the Internal Revenue Service (“Regulations”), and administrative rulings and court decisions, 

all as they exist today. The tax laws, and therefore the Federal income tax consequences of 

acquiring Class A Investor Shares, could change in the future.  

This is only a summary, applicable to a generic Investor who is an individual citizen or resident of 

the United States.. Your personal situation could differ. We encourage you to consult with your 

own tax advisor before investing.  

FEDERAL INCOME TAXATION OF THE COMPANY 

We intend to elect to be taxed as a “real estate investment trust,” or “REIT,” beginning with our 

first taxable year.  

Assuming that we qualify as a REIT, the Company itself will generally not be subject to federal 

income taxes on net income that is currently distributed to shareholders. The Company will, 

however, be subject to federal income tax as follows: 

• We will be taxed at regular corporate tax rates on any undistributed REIT taxable 

income, including undistributed net capital gains. 

• A REIT may generally be subject to the “alternative minimum tax.” 

• If we have (i) net income from the sale or other disposition of “foreclosure 

property” which is held primarily for sale to customers in the ordinary course of 

business or (ii) other non-qualifying income from foreclosure property, we will be 

subject to tax at the highest corporate rate on such income. 

• If the Company has net income from “prohibited transactions” (which are, in 

general, certain sales or other dispositions of property held primarily for sale to 

customers in the ordinary course of business other than foreclosure property), such 

income will be subject to a tax of 100% of the net income from such prohibited 

transactions. 

• If we are able to maintain our qualification as a REIT despite any failure to satisfy 

either the 75% or 95% income test (discussed below), we will be subject to a 100% 

tax on an amount equal to (a) the gross income attributable to the greater of the 

amount by which the Company fails the 75% or 95% of income test multiplied by 

(b) a specified fraction. 
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• If we maintain our qualification as a REIT, despite any failure to satisfy the REIT 

asset tests (discussed below), then we will have to pay a tax equal to the greater of 

$50,000 or the highest marginal corporate tax rate multiplied by the net income 

generated by the qualifying assets. 

• A REIT will be subject to a 4.0% excise tax if it fails to make certain minimum 

distributions each calendar year. 

• A 35% tax will be imposed on the excess inclusions allocable to disqualified entities 

that hold interests in the REIT. 

• If a REIT acquires any asset from a C corporation (i.e., generally a corporation 

subject to full corporate-level tax) in a carryover basis transaction (or if a REIT 

such as the Company holds assets beginning on the first day of the first taxable year 

for which the Company qualifies as a REIT) and the REIT subsequently recognizes 

gain on the disposition of such asset during the 10-year period (the Recognition 

Period) beginning on the date on which the asset was acquired by the REIT (or the 

REIT first qualified as a REIT), then the excess of: (a) the fair market value of the 

assets as of the beginning of the applicable Recognition Period, over (b) the REIT’s 

adjusted basis in such assets as of the beginning of such Recognition Period will be 

subject to tax at the highest regular corporate rate, pursuant to guidelines issued by 

the Service (the Built-In Gain Rules).  

• A REIT will be subject to a tax equal to 100% of re-determined rents, re-determined 

deductions, and excess interest between a REIT and its taxable REIT subsidiary. 

• A REIT will be subject to the personal holding company tax, if the REIT qualifies 

as a personal holding company and has undistributed personal holding company 

income. 

If we failed to satisfy one or more of the technical requirements described below, we might 

nevertheless be entitled to be treated as a REIT under certain “relief” provisions. Otherwise, we 

would be subject to tax on our taxable income at regular corporate rates, with no deduction allowed 

for distributions to shareholders. The resulting corporate income tax liability would significantly 

reduce the cash available for distribution to Investors. 

REQUIREMENTS FOR QUALIFYING AS A REIT 

To qualify as a REIT, we must elect to be treated as a REIT and meet certain requirements related 

to our organization, income, assets and distributions. Each set of requirements is discussed in turn 

below. 
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ORGANIZATIONAL REQUIREMENTS 

The Code defines a REIT as a corporation, trust or association: 

• Managed by one or more trustees or directors; 

• The beneficial ownership of which is evidenced by transferable shares, or by 

transferable certificates of beneficial ownership; 

• Which (but for sections 856 through 859 of the Code) would be taxable as a 

domestic corporation; 

• Which is neither a financial institution nor an insurance company within the 

meaning of the applicable provisions of the Code; 

• The beneficial ownership of which is held by at least 100 persons; 

• During the last half of each taxable year, is not closely held, i.e., not more than 50% 

of the value of its outstanding stock is owned, directly or indirectly, by or for five 

or fewer “individuals,” as defined in the Code to include certain entities; 

• Files an election or continues such election to be taxed as a REIT on its return for 

each taxable year;  

• Uses the calendar year as its taxable year; and 

• Meets other tests described below, including with respect to the nature of its assets 

and income and the amount of its distributions. 

INCOME TEST REQUIREMENTS 

To maintain qualification as a REIT, on an annual basis we must meet the following two gross 

income requirements: 

• At least 75% of our gross income for the taxable year must be derived from, among 

other things, rents from real property (with some exceptions), interest on 

obligations secured by mortgages, and certain gains on the sales of property. 

• In addition to deriving 75% of our gross income from, among other things, the 

sources listed above, at least 95% of the REIT’s gross income for the taxable year 

must be derived from the above-described qualifying income, or from dividends, 

interest or gains from the sale or disposition of stock or other securities that are not 

dealer property. 
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To satisfy the gross income requirements any “rents from real property” received must meet the 

following conditions: 

 

• The amount of rent must not be based in whole or in part on the income or profits 

of any person, but can be based on a fixed percentage of receipts or sales; 

• The rent cannot be from a tenant of which we and our affiliates own 10% or more 

of (i) the total combined voting power of all classes of voting stock, or total value 

of shares of all classes of stock, if a corporate tenant, or (ii) the interests in the assets 

or net profits of an entity, if not a corporate tenant; 

• The rent cannot be attributable to personal property unless it is leased in connection 

with real property and the rent attributable to such personal property is less than or 

equal to 15% of the total rent received for the taxable year attributable to both the 

real and personal property leased under such lease; and 

• The rent cannot be attributable to services furnished or rendered in connection with 

the rental of real property, unless such services are customarily provided in 

connection with the rental of real property, whether or not such charges are 

separately stated. 

We do not anticipate deriving rent attributable to personal property leased in connection with real 

property that exceeds 15% of the total rent attributable to such lease. 

We may provide certain services with respect to our properties. We believe that these services will 

only be of the type that are usually or customarily rendered in connection with the rental of space 

for occupancy and that are not otherwise rendered to the tenants. Therefore, we believe that the 

provision of such customary services will not cause rents received with respect to our properties 

to fail to qualify as “rents from real property.” Non-customary services and services rendered 

primarily for the tenants’ convenience will be provided by an independent contractor or a taxable 

REIT subsidiary to avoid jeopardizing the qualification of rent as “rents from real property.” 

Except for amounts received with respect to certain investments of cash reserves, we anticipate 

that substantially all of our gross income will be derived from sources that will allow us to satisfy 

the income tests described above; however, we can make no assurance in this regard. 

ASSET TEST REQUIREMENTS 

At the close of each quarter of the taxable year, we must also satisfy the following four tests related 

to the nature and diversification of our assets: 

 

• At least 75% of the value of our total assets must be represented by real estate 

assets, cash and cash items (including receivables) and government securities; 

• No more than 25% of the value of our total assets can be represented by securities 

(other than those securities includible in the 75% asset test); 
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• No more than 20% of the value of our total assets can be represented by securities 

of one or more taxable REIT subsidiaries; and 

• With the exception of taxable REIT subsidiaries and those securities includible 

under the 75% asset test, we may not own: 

o Securities of any one issuer whose value exceeds 5% of the value of our total 

assets; 

o More than 10% of any one issuer’s outstanding voting securities; and 

o More than 10% of the value of the outstanding securities of any one issuer.  

ANNUAL DISTRIBUTION REQUIREMENTS 

To qualify as a REIT, we must meet the following annual distribution requirements: 

• We must distribute (other than capital gain distributions) to our beneficiaries an amount at 

least equal to the sum of: (i) 90% of the REIT taxable income (computed without regard to 

the dividends-paid deduction and by excluding our net capital gain), and (ii) 90% of the 

net income, if any, from foreclosure property in excess of the excise tax on net income 

from foreclosure property, minus the sum of certain items of non-cash income.  

• We must distribute during each calendar year at least the combined sum of 85% of our 

ordinary income for that year; 95% of our capital gain net income for that year; and any 

undistributed taxable income from prior periods.  

• We may not dispose of any asset that is subject to the Built-In Gain Rules during the 10-

year period beginning on the date on which we acquired the asset.  

We expect that our REIT taxable income will be less than our cash flow due to the allowance of 

depreciation and other non-cash charges in computing REIT taxable income. Accordingly, we 

anticipate that we generally will have sufficient cash or liquid assets to enable us to satisfy the 

90% distribution requirement. It is possible, however, that we may not have sufficient cash or other 

liquid assets to meet the 90% distribution requirement or to distribute such greater amount as may 

be necessary to avoid income and excise tax. In such event, we may find it necessary to borrow 

funds to pay the required distribution or, if possible, pay taxable stock dividends in order to meet 

the distribution requirement. 
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TAXATION OF INVESTORS  

How Income is Reported To Investors 

Each Investor will receive a Form 1099 from the Company each year, and will transfer the 

information onto his, her, or its personal tax return. Investors will not receive a Form K-1 from the 

Company. 

Taxation of Distributions  

Distributions to Investors other than “capital gain dividends” will be treated as taxable dividends 

up to the amount of the Company’s current or accumulated earnings and profits. To the extent that 

we make a distribution in excess of our positive current or accumulated earnings and profits, the 

distribution will be treated first as a tax-free return of capital, up to an Investor’s tax “basis” in his, 

her, or its Class A Investor Shares, then as capital gain.  

Dividends that we declare in October, November, or December of any year payable to stockholders 

of record on a specified date in any such month are treated as both paid by us and received by 

Investors on December 31 of that year, provided that we actually pay the dividends during January 

of the following calendar year.  

Dividends from the Company will not be treated as “qualifying dividends,” which are eligible for 

lower tax rates (generally the same tax rates that apply to long term capital gains). 

“Capital gain dividends” will be reported as long-term capital gains on the tax returns of Investors 

(to the extent that they do not exceed our actual net capital gain for the taxable year), without 

regard to how long an Investor has owned his, her, or its Class A Investor Shares. 

Taxation of Losses 

Because the Company will be taxed as a corporation, and not as a partnership, Investors may not 

report on their own income tax returns any tax losses incurred by the Company. 

Additional Medicare Tax 

Higher-income taxpayers are subject to an additional 3.8% tax on net “investment income.” 

Income Investors receive from the Company will be included as “investment income” for these 

purposes. 

Tax on Sale of Class A Investor Shares 

An Investor who sells Class A Investor Shares generally will realize capital gain or loss equal to 

the difference between the selling price and his, her, or its adjusted tax “basis” in the Class A 

Investor Shares. If the Investor has owned the Class A Investor Shares for at least one year, any 

gain would generally be treated as long term capital gain. 

Passive Activity Losses  

Taxable distributions from the Company will not be treated as “passive activity income” under 

Code section 469 and may not be offset against losses from passive activities.  
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Withholding Taxes 

We might be required to withhold federal income tax from distributions under certain 

circumstances, e.g., where an Investor has failed to provide us with a valid taxpayer identification 

number.  

Each Investor must either report Company items on his tax return consistent with the treatment on 

the information return of the Company or file a statement with his tax return identifying and 

explaining the inconsistency. Otherwise the IRS may treat such inconsistency as a computational 

error and re-compute and assess the tax without the usual procedural protections applicable to 

federal income tax deficiency proceedings. 

The Manager will serve as the “tax matters partner” of the Company and will generally control all 

proceedings with the IRS. 

The Code imposes interest and a variety of potential penalties on underpayments of tax.  

OTHER TAX CONSEQUENCES 

The foregoing discussion addresses only selected issues involving Federal income taxes and does 

not address the impact of other taxes on an investment in the Company, including Federal estate, 

gift, or generation-skipping taxes, or State and local income or inheritance taxes. Prospective 

Investors should consult their own tax advisors with respect to such matters.  
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To the Managing Member of 
Value Add Growth REIT III, LLC 
San Diego, California 

INDEPENDENT AUDITOR’S REPORT 

Opinion 

We have audited the accompanying financial statement of Value Add Growth REIT III, LLC (the 
“Company”) which comprise the balance sheet as of March 16, 2022 (inception), and the related notes 
to the financial statement. 
 
In our opinion, the financial statement referred to above presents fairly, in all material respects, the 
financial position of the Company as of March 16, 2022 (inception) in accordance with accounting 
principles generally accepted in the United States of America. 

Basis for Opinion 

We conducted our audit in accordance with auditing standards generally accepted in the United States 
of America (GAAS). Our responsibilities under those standards are further described in the Auditor’s 
Responsibilities for the Audit of the Financial Statement section of our report. We are required to be 
independent of the Company and to meet our other ethical responsibilities in accordance with the 
relevant ethical requirements relating to our audits. We believe that the audit evidence we have 
obtained is sufficient and appropriate to provide a basis for our audit opinion. 

Substantial Doubt About the Company’s Ability to Continue as a Going Concern  

The accompanying financial statement has been prepared assuming that the Company will continue 
as a going concern. As described in Note 3 to the financial statement, the Company has not 
commenced planned principal operations and has not generated revenues or profits. These factors, 
among others, raise substantial doubt about the Company’s ability to continue as a going concern. 
Management’s plans in regard to these matters are also described in Note 3. The financial statement 
does not include any adjustments that might result from the outcome of this uncertainty. Our opinion 
is not modified with respect to this matter. 

Responsibilities of Management for the Financial Statement 

Management is responsible for the preparation and fair presentation of the financial statement in 
accordance with accounting principles generally accepted in the United States of America, and for the 
design, implementation, and maintenance of internal control relevant to the preparation and fair 
presentation of the financial statement that is free from material misstatement, whether due to fraud 
or error. 
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In preparing the financial statement, management is required to evaluate whether there are conditions 
or events, considered in the aggregate, that raise substantial doubt about the Company’s ability to 
continue as a going concern within one year after the date that the financial statement is available to 
be issued. 

Auditor’s Responsibilities for the Audit of the Financial Statement 

Our objectives are to obtain reasonable assurance about whether the financial statement as a whole is 
free from material misstatement, whether due to fraud or error, and to issue an auditor’s report that 
includes our opinion. Reasonable assurance is a high level of assurance but is not absolute assurance 
and therefore is not a guarantee that an audit conducted in accordance with generally accepted auditing 
standards will always detect a material misstatement when it exists. The risk of not detecting a material 
misstatement resulting from fraud is higher than for one resulting from error, as fraud may involve 
collusion, forgery, intentional omissions, misrepresentations, or the override of internal control. 
Misstatements, including omissions, are considered material if there is a substantial likelihood that, 
individually or in the aggregate, they would influence the judgment made by a reasonable user based 
on the financial statement. 

In performing an audit in accordance with generally accepted auditing standards, we: 

• Exercise professional judgment and maintain professional skepticism throughout the audit. 

• Identify and assess the risks of material misstatement of the financial statement, whether due 
to fraud or error, and design and perform audit procedures responsive to those risks. Such 
procedures include examining, on a test basis, evidence regarding the amounts and disclosures 
in the financial statement. 

• Obtain an understanding of internal control relevant to the audit in order to design audit 
procedures that are appropriate in the circumstances, but not for the purpose of expressing 
an opinion on the effectiveness of the Company’s internal control. Accordingly, no such 
opinion is expressed. 

• Evaluate the appropriateness of accounting policies used and the reasonableness of significant 
accounting estimates made by management, as well as evaluate the overall presentation of the 
financial statement. 

• Conclude whether, in our judgment, there are conditions or events, considered in the 
aggregate, that raise substantial doubt about the Company’s ability to continue as a going 
concern for a reasonable period of time. 

We are required to communicate with those charged with governance regarding, among other matters, 
the planned scope and timing of the audit, significant audit findings, and certain internal control related 
matters that we identified during the audit. 

 
Denver, Colorado 
May 19, 2022 
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Value Add Growth REIT III LLC 
Balance Sheet 

As of March 16, 2022 (inception) 
  
ASSETS  
Deferred Offering Costs $                        0.00 
      TOTAL ASSETS $                        0.00 
  
LIABILITIES AND MEMBER'S EQUITY  
  
LIABILITIES  
Accounts Payable $                        0.00 
      TOTAL LIABILITIES                           0.00 
  
MEMBER’S EQUITY                           0.00 
  
TOTAL LIABILITIES AND MEMBER'S EQUITY $                        0.00 

See accompanying Independent Auditor’s Report and accompanying notes, which are an integral part of this financial statement. 
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Value Add Growth REIT III LLC 
Notes to the Financial Statement 
As of March 16, 2022 (inception) 

Note 1 – Nature of Operations 

Value Add Growth REIT III LLC (the “Company”) is a limited liability company organized March 16th, 2022 under 
the laws of Delaware.  The Company was formed to purchase and invest in certain real estate properties and projects 
such as multi-family and commercial real estate. 

 
As of March 16, 2022 (inception), the Company has not commenced planned principal operations nor generated 
revenue.  The Company’s activities since inception have consisted of formation activities and preparations to raise 
capital.  Once the Company commences its planned principal operations, it will incur additional expenses.  The 
Company is dependent upon additional capital resources for the commencement of its planned principal operations 
and is subject to risks and uncertainties; including failing to secure funding to operationalize the Company’s planned 
operations or failing to profitably operate the business.   

 
The Company is externally managed by DF Manager, LLC, (“Manager”), which is a subsidiary of the Company’s 
sponsor, DiversyFund, Inc. (“Sponsor”).   

 
Management does not believe that any recently issued, but not yet effective, accounting standards could have a 
material effect on the accompanying balance sheet. As new accounting pronouncements are issued, the Company will 
adopt those that are applicable under the circumstances. 

Note 2 – Summary of Significant Accounting Policies 

Basis of Presentation 

The accounting and reporting policies of the Company conform to accounting principles generally accepted in the 
United States of America (GAAP). 

The Company adopted the calendar year as its basis of reporting. 

Use of Estimates 

The preparation of the balance sheet in conformity with GAAP requires management to make estimates and 
assumptions that affect the reported amounts of assets and liabilities and disclosures of contingent assets and liabilities 
at the date of the balance sheet.  Actual results could differ from those estimates. 

Cash Equivalents and Concentration of Cash Balance 

The Company considers all highly liquid securities with an original maturity of less than three months to be cash 
equivalents.  The Company’s cash and cash equivalents in bank deposit accounts, at times, may exceed federally 
insured limits. 

Deferred Offering Costs 

The Company complies with the requirements of FASB ASC 340-10-S99-1 with regards to offering costs. Prior to 
the completion of an offering, offering costs are capitalized. The deferred offering costs are charged to member's 
equity upon the completion of an offering or to expense if the offering is not completed.   

Fair Value of Financial Instruments  
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Financial Accounting Standards Board (“FASB”) guidance specifies a hierarchy of valuation techniques based on 
whether the inputs to those valuation techniques are observable or unobservable. Observable inputs reflect market 
data obtained from independent sources, while unobservable inputs reflect market assumptions. The hierarchy gives 
the highest priority to unadjusted quoted prices in active markets for identical assets or liabilities (Level 1 
measurement) and the lowest priority to unobservable inputs (Level 3 measurement).  The three levels of the fair value 
hierarchy are as follows: 

Level 1 - Unadjusted quoted prices in active markets for identical assets or liabilities that the reporting entity has the 
ability to access at the measurement date. Level 1 primarily consists of financial instruments whose value is based on 
quoted market prices such as exchange-traded instruments and listed equities. 

Level 2 - Inputs other than quoted prices included within Level 1 that are observable for the asset or liability, either 
directly or indirectly (e.g., quoted prices of similar assets or liabilities in active markets, or quoted prices for identical 
or similar assets or liabilities in markets that are not active). 

Level 3 - Unobservable inputs for the asset or liability. Financial instruments are considered Level 3 when their fair 
values are determined using pricing models, discounted cash flows or similar techniques and at least one significant 
model assumption or input is unobservable. 

Revenue Recognition 

Accounting Standards Codification (“ASC”) Topic 606, “Revenue from Contracts with Customers” establishes 
principles for reporting information about the nature, amount, timing and uncertainty of revenue and cash flows arising 
from the entity’s contracts to provide goods or services to customers. 

Revenues are recognized when control of the promised goods or services are transferred to a customer, in an amount 
that reflects the consideration that the Company expects to receive in exchange for those goods or services.  The 
Company applies the following five steps in order to determine the appropriate amount of revenue to be recognized 
as it fulfills its obligations under each of its agreements: 1) identify the contract with a customer; 2) identify the 
performance obligations in the contract; 3) determine the transaction price; 4) allocate the transaction price to 
performance obligations in the contract; and 5) recognize revenue as the performance obligation is satisfied. 

The Company has adopted ASC 606 as of its inception date and will recognize revenues in accordance with ASC 606. 
Rental revenue, net of concessions, are to be recognized on a straight-line basis over the term of the lease.  No revenue 
has been earned or recognized as of March 16, 2022 (inception). 

Organizational Costs 

In accordance with Financial Accounting Standards Board (FASB) Accounting Standards Codification (ASC) 720, 
organizational costs, including accounting fees, legal fees, and costs of incorporation, are expensed as incurred. 

Accounting for Long-Lived Assets and Impairment of Real Estate Owned 

The Company reviews its real estate portfolio on a quarterly basis to ascertain if there are any indicators of impairment 
to the value of any of its real estate assets, including deferred costs and intangibles, to determine if there is any need 
for an impairment charge. In reviewing the portfolio, the Company examines one or more of the following: the type 
of asset, the current financial statements or other available financial information of the asset, and the economic 
situation in the area in which the asset is located. For each real estate asset owned for which indicators of impairment 
exist, management performs a recoverability test by comparing the sum of the estimated undiscounted future cash 
flows attributable to the asset to its carrying amount. If the aggregate undiscounted cash flows are less than the asset's 
carrying amount, an impairment loss is recorded to the extent that the estimated fair value is less than the asset's 
carrying amount. The estimated fair value is determined using a discounted cash flow model of the expected future 
cash flows through the useful life of the property. The analysis includes an estimate of the future cash flows that are 
expected to result from the real estate investment's use and eventual disposition. These cash flows consider factors 
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such as expected future operating income, trends and prospects, the effects of leasing demand, competition and other 
factors. 

 

Income Taxes 

The Company is a limited liability company.  Accordingly, under the Internal Revenue Code, all taxable income or 
loss flows through to its members.  Therefore, no provision for income tax has been recorded in the statement.  Income 
from the Company is reported and taxed to the members on their individual tax returns. The Company intends to elect 
to be taxed as a corporation of REIT for federal and state tax purposes. 

The Company complies with  FASB ASC 740 for accounting for uncertainty in income taxes recognized in a 
company’s financial statements, which prescribes a recognition threshold and measurement process for financial 
statement recognition and measurement of a tax position taken or expected to be taken in a tax return. For those 
benefits to be recognized, a tax position must be more-likely-than-not to be sustained upon examination by taxing 
authorities. FASB ASC 740 also provides guidance on derecognition, classification, interest and penalties, accounting 
in interim periods, disclosure and transition. Based on the Company’s evaluation, it has been concluded that there are 
no significant uncertain tax positions requiring recognition in the Company’s financial statement The Company 
believes that its income tax positions would be sustained on audit and does not anticipate any adjustments that would 
result in a material change to its financial position. 

The Company may in the future become subject to federal, state and local income taxation though it has not been since 
its inception.  The Company is not presently subject to any income tax audit in any taxing jurisdiction.     

Net Earnings or Loss per Unit 

Net earnings or loss per unit is computed by dividing net income or loss by the weighted-average number of units 
outstanding during the period, excluding units subject to redemption or forfeiture.  The Company presents basic and 
diluted net earnings or loss per unit.  Diluted net earnings or loss per unit reflect the actual weighted average of units 
issued and outstanding during the period, adjusted for potentially dilutive securities outstanding.  Potentially dilutive 
items are excluded from the computation of the diluted net earnings or loss per unit if their inclusion would be anti-
dilutive.  As no potentially dilutive items exist and no membership units are outstanding as of March 16, 2022 
(inception), the Company has not presented basic net loss per unit or diluted net loss per unit. 

Note 3 – Going Concern 

The accompanying balance sheet has been prepared on a going concern basis, which contemplates the realization of 
assets and the satisfaction of liabilities in the normal course of business.  The Company is a business that has not 
commenced planned principal operations, plans to incur additional costs in pursuit of its capital financing plans, and 
has not generated any revenues as of March 16, 2022 (inception).  The Company’s ability to continue as a going 
concern in the next twelve months is dependent upon its ability to obtain capital financing from investors sufficient to 
meet current and future obligations and deploy such capital to produce profitable operating results.  No assurance can 
be given that the Company will be successful in these efforts. The balance sheet does not include any adjustments 
relating to the recoverability and classification of recorded asset amounts or the amounts and classification of liabilities 
that might be necessary should the Company be unable to continue as a going concern. 

Note 4 – Member’s Equity 

The Company is managed by DF Manager, LLC, a related party.  The Company has authorized 20,000,000 shares of 
LLC interests, consisting of 1,000,000 Common Shares and 19,000,000 Investor Shares.  The Sponsor owns all of the 
Common Shares effective on March 16, 2022 (inception). 

The Company may divide the Investor Shares into one or more classes and designate rights and privileges to share 
classes. The Company adopted an authorizing resolution designating 7,500,000 of its investor shares as Class A 
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Investor Shares.  Class A Investor Shares were designated certain rights and privileges, including:  A) A policy on 
distributions of operating cash flows  dictating that distributions to members are first to repay any member loans, 
second to holders of Class A Investor Shares until they have received their cumulative preferred returns of a non-
compounded 7% annual return on unreturned investments, third to holders of Common Shares in an amount equal to 
the catchup return (as defined in the operating agreement, generally as the amount that bears the same proportion to 
the aggregate investor preferred return paid through such date as 35 bears to 65), and fourth 65% to Class A Investor 
Shares and 35% to Common Shares. B) A policy on distributions of net capital proceeds dictating that distributions to 
members are first to repay any member loans, second to holders of Class A Investor Shares until they have received 
their cumulative preferred returns of a non-compounded 7% annual return on unreturned investments, third to Class 
A Investor Shares until they have received full return of their allocated capital from the capital transactions, fourth to 
holders of Common Shares in an amount equal to the catchup return (as defined in the operating agreement, generally 
as the amount that bears the same proportion to the aggregate investor preferred return paid through such date as 35 
bears to 65), fifth 65% to Class A Investor Shares and 35% to Common Shares until Class A Investor Shares have 
received their targeted internal rate of return of 12%, and sixth 50% to Class A Investor Shares and 50% to Common 
Shares. C) Class A Investor Shares may be withdrawn by holders with 90 days notice under certain terms defined in 
the Company's operating agreement. 

Investors do not have the right to cause the Company to re-purchase (redeem) their Class A Investor Shares. 

No membership units have been issued and no capital has been contributed to the Company as of March 16, 2022 
(inception).   

The debts, obligations, and liabilities of the Company, whether arising in contract, tort, or otherwise, are solely the 
debts, obligations, and liabilities of the Company, and no member of the Company is obligated personally for any 
such debt, obligation, or liability. 

Note 5 – Commitments and Contingencies 

The Company may be subject to pending legal proceedings and regulatory actions in the ordinary course of business. 
The results of such proceedings cannot be predicted with certainty, but the Company does not anticipate that the final 
outcome, if any, arising out of any such matters will have a material adverse effect on its business, financial condition 
or results of operations. 

Note 6 – Fees to Sponsor 

The Company entered into a management agreement with DF Manager, LLC, a related party, on May 2, 2022.  The 
management agreement requires a 0.167% monthly management fee (approximately 2% annually) on the aggregate 
capital accounts of its members. 

The sponsor will charge each project entity an asset management fee equal to 2% of the gross operating income 
(typically gross rental revenue) of the real estate project owned by the project entity.  This fee is charged to the real 
estate asset and is not a fee charged directly to the Company. 

The sponsor will charge each project entity (or the Company itself, if the Company owns real estate directly) an 
acquisition fee of between 1% and 4% of the total project costs, including both “hard” costs (e.g., the cost of property) 
and “soft” costs (e.g., professional fees). 

Where the Company owns property directly or is the sole owner of a project entity, the sponsor will receive a property 
disposition fee equal to 1% of the total sale price of each property. 

Where the Company owns property directly, or is the sole owner of a project entity, the sponsor will receive a financing 
fee equal to 1.0% of the amount of each loan placed on a property, whether at the time of acquisition or pursuant to a 
refinancing. This financing fee will be in addition to any fees paid to third parties, such as mortgage brokers. 
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The sponsor might provide construction management services. If so, the sponsor be entitled to a construction 
management fee equal to 7.5% of actual construction costs. 

If the sponsor or an affiliate guaranties indebtedness of the Company or a project entity, including guaranties of any 
so-called “bad boy” carveouts, the guarantor will be entitled to a guaranty fee equal to 0.5% of the loan. 

The Company or project entities might engage the sponsor or its affiliates to perform other services. The compensation 
paid to the sponsor or its affiliates in each case must be (i) fair to the Company and the Project Entities, (ii) comparable 
to the compensation that would be paid to an unrelated party, and (iii) disclosed to Investors. 

 

Note 7 – Subsequent Events 

Events that occur after the balance sheet date, but before the financial statement was available to be issued, must be 
evaluated for recognition or disclosure. The effects of subsequent events that provide evidence about conditions that 
existed at the balance sheet date are recognized in the accompanying financial statement. Subsequent events which 
provide evidence about conditions that existed after the balance sheet date require disclosure in the accompanying 
notes. Management has evaluated the activity of the Company through May 19, 2022, the date the financial statement 
was available to be issued and noted no additional material events requiring disclosure or adjustment to the financial 
statement. 

Offering Proceeds 

The Company intends to initiate a Regulation A offering of its Class A Investor Shares after March 16, 2022 
(inception). We are authorized to raise $75 million and as of May 19, 2022, the Company has not raised any funds. 
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